United States Court of Appeals 


for the Second Circuit 


APPENDIX 


No. 15-7332 


United States Court of Appeals 


For THE SECOND CIRCUIT 


Docket No. 75-7332 


CarLYLE MicnetMAN, TRUSTEE or TexTura, Ltp., 
in Bankrurrey Proceepincs, Plaintiff-Appellee, 


Vv. 
CLARK-SCHWEBEL Finer Guass Corroration, and 
Burunetros INnpusrries, INe., Defendants-A ppelli ints. 


OU UP OFF 


> 
‘MA 


Ni 
NOV 21 1975 
JOINT APPENDIX 4 Lune rysagy, 8 
Volume I SECOND CIRCUS 


(Pleadings and Other Papers: Pages 1-285) 


(Excerpts from Proceedings—Testimony of 
Malcolm G. Powrie: Pages 286-599) 


Press or Byron S. ADAMS PaintinG, INc., Wasuincron, D, C 


PAGINATION AS IN ONIGINAL COPY 


INDEX TO JOINT APPENDIX 


Page 
Pieapincs AND OTrHER Docket ENtTRIEs: 
1. Summens and Complaint (12/9/66) .......c.cceeeescevees 1 
2 Answer of Clark-Schwebel (2/1/67). onc. .0+cccesesseveee 26 
3. Answer and Counterclaim of Burlington (2/14/67) . ...... 28 
4. Answer and Counterclaim of J. P. Stevens (6/28/67) ..... 32 
5. Reply to Counterclaim of Defendant J. P. Stevens (7/27/67) 37 
6. Reply to Counterclaim of Defendant Burlingten Indusitries, 
PE MET ORIOL) Gotan Nesvacadeiraenteiinnah, © sb Reemearten to 41 
7, Armended (Complaint oc css cee neces sie ss new liom » -ibersion 45 
8. Clark-Schwebel Answer to Amended Complamt \ad  ounter- 
Chater RO, O TOY ac cca e ncceiey Fie einen eae OEE Cee lee Rea Ree 73 
9, Stevens’ Answer and Counterclaim to Amende” Complaint 
SEE IMA TING, oy acts os cae ear OA ne eee Sepa eiln aie 81 
10, Burlington’s Answer and Counterelaim to Amended Com- 
plsint. (1Z/S1/TO) aiisicecnss sine tows oessingcnd s sieesetionnse 1 
11. Plaintiffs’ and Vernes Grafstrom’s Reply to Clark-Schwebel’s 
COUHTOLE MIE Cree PERE cine vices ke cinctotae scclem Helene 100 
12. Plaintiffs’ and Vernes Grafstrom’s Reply to J. P. Stevens & 
Coxe Counterclaim) C4 /SOATE Ys oe ain cits siren tele ne a, pialsien 108 
13. Plaintiffs’ and Verses Grafstrom’s Reply to Burlington’s 
Counterclaim (4/30/71) ......ceeseeeceeeeeeeeeeeeecees 115 
14. Clark-Schwebel’s Answers to Interrogatories (IV) (5/6/71) 122 
15. Defendants’ Joint Answers to Interrogatories (6/13/72) 166 
16. Plaintiffs’ Proposed Pre-Trial Order (10/31/72) ........... 173 
17. Defendants’ Proposed Jury Instructions (10/8/74) ......... 205 
18, Plaintiffs’ Proposed Jury Instructions (10/74) ............ 996 
19. Judgment and Special Verdict (11/21/74) .......... 268 


290, Memorandum Order of 5/2/75 denying Post-Trial Motions 
BHA HGCIAL VieKIel: vice cemecs se haleaismuuaawee yr aeamn 


Index to Joint Appendix Continued 


TESTIMONY: 
Witnesses: 

Alonzo, Elias 
Bruner, John 
Mrskine, Paul A, 
Friedman, Allan 
Garvey, James P, 
Grafstrom, Vernes F., 
Gumbiner, Sherwood 
Gusman, Irwin J. 
Janetschek, Wiiliam AA 


Johnstone, Roberts I. 


Knisel, Robert 
Mosich, Anelis 


Nordheim, Raymond P. 


Powrie, Malcolm G. 
Schwebel, Jack P. 
Sharpe, Irene 
Travis, Charles M. 
Vollers, Ludwig 
Wilson, John 


Zimmerman, Robert 


PLaintvirr’s Tran Exuisrrs: 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 


Index to Joint Appendix Continued 


Puamtirr’s Triat lxnreits: 
No. 
No. 


13599 


1400 
1401 
1402 
1421 
1422 


. 1426 
1427 


Index to Joint Appendix Continued 


Puantirr’s Trapt Exursits: 


No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 27! 
No. 
No. 
No. 
No. 
No. 
No. 


Page 


145: 
1458 
‘G1 
1466 
1471 
i474 
1475 
1487 
1488 
1489 
1492 
1493 
1494 
1495 
1496 
1498 
1500 
1501 
1504 
1507 
1508 
1509 
1513 
1514 


Index to Joint Appendix Coutinued 


PLAINTIFF’s TrraL Exup_ts: 
No. 
No. 2 


1566 
1568 
1570 
1571 
1575 
1576 
1578 
1604 


1636 

. 1639 
1640 
.1641 
1642 
1644 
1645 


Index to Joint Appendix Conti 


Index to Joint Appendix Continued vil 
Pag 
Drre> ra” «s' BI 

RETR DEMGRD » CULRRMR YSERA CeSSES, Gea erataeonne .1815 
2 IE eran EPI aE ae OMe Ure i Ear aha Eee elit om sr he SE! 1821 
BE Ma yik eidivch Witter ale eo Silence’ cane Vmemalerns Hpateecetioene ne mae 182 
Se AO SF Ya ea RRR RL EAD LACE ROTOR EL teats ot yey ee 1825 
PU isi ss wieceks, 9.0 3 er Sipieialieng Gis NTA Be SPINE Date eed tA SEN Hla EE eee 1826 
Nn bts Sr so se 4 Rea UW RB pe tker Maths iat BO Lod ag RR ww Pal nth Save ecb SO i oe 1827 
iit Ae atheaaii ater eene Hiei eee teria? «beitote 18°8 
BY oats Se eren a ict ax! be Nheherereiaietetivs Riera ae at 1830 
BL Store Aare Shame TR om ETE eA CLOT aE Cae teen 1832 


hte ne al gee tegen he) ane haan, Ser Ry Se eel OTR EL PEN wa cet 1838 
RBA asthe a toik ach b ke veg WUKd sated SG aoe we ehw a Kiera Wik eve planet e .1839 
EP ela ipeicardl ee kk ee BRE UEP MO ERIS Ce atee . 1840 
(0 LAW ASRS Un 22 yy tr ns ie oro arene ENT PRT Owe eo Se Bry Se 1841 
fat Neve why a8 ceria ER Coarse RE ohn Beker tn Wary a eh BRB oged ee 1845 
Pree La schon eee tetas EHH AIRE ERE ELLIE) CALERA TENLS. Set arei . 1846 
BREE ohh alae pd areoay be8 2a,0die wl wie ude nM aia Mk OR CM Sead heieie ae wie 1847 
BREN Shere slibiel aye Rabe Sak p deh wk tip eis Rie Oe owe RT art CL eae 1848 
PR ty awh: frac eat ait eis tang Sin ese RoR Tas EGE as Si eRe oem eS aS 1850 
PERAK ele eette en hmcts aigtiee palais Kcaebha/e ts ereMd ae eect ee ed Sr PES IE 1860 
FRO card row trolate a Khe ad Cce Rae ER Ree GR POAT MaRS hee ek eee 1867 
Be een Seo GS iea Salk sh aid Pana ee aD BEA a eee ees 1874 
PERE NG as yh nc ahh weche Nbo ROE Gad RTT aTa'> worn heise ob eee 1875 


PME he Aad cain ae oe PTS, bal sl tack and bn we eal bw ned ule otc 1878 
1 De SAID STONE Ct ae PORTO, AE IDET OF at CONTE CRIED Tey 1879 
OE MR ped dnt nah x Bale acs ewe al ge bate aclhaon ce fice wake beck ann 1880 
OR hah tak cinch ha O Ld kd bee areata een cia reasled ek Emer eS 1882 
Me tad eriG are ereay NG: Teme Teer ins oh gic phen Uae pea 1883 


Vili Index to Joint Appendix Continued 


DEFENDANTS’ ‘TRIAL Exuisits: 


United States Court of Appeals 


For THE SECOND CIRCUIT 


Dor'xet No. 75-7332 


CarLyYLe MicHeELMAN, TRUSTEE oF TexTuRA, LTD., 
In Banxruprey Procerotncs, Plaintiff-Appellee, 


Vv. 


CLARK-SCHWEBEL F1pER Guass Corporation, and 
Buruncron Inpisrries, Inec., Defendants-Appellants. 


JOINT APPENDIX 


Volume I 


e 


SUMMONS IN A CIVIL ACTION 1 D. C. Form No. 45 Rev, (6-49) 


——— —————=== 


United States District Court | 


FOR THE 


soura 


il yi CtviL ACTION FILE NO... 
os iy ae f 


TEXTURA LTD., FELESTPA FADRICS CO. 
and HMALICOLN G. POIRIE, 


xblainvifty SUMMONS 


v. 


CIARN-SCINELEL PILUR GLASS cCRP- 
OPATICN, BURLTUCTON TIMUSTRICS, INC. 
and J. P. STEVENS & COMPANY, InNCe, 


Defencants. 


To the above named Defendant, : 


You are hereby summoned and required to serve upon 55 cA:] COIDPARS POLY & QUINN 


plaintiff's attorney, , whose address 5, 959 park Avenue, New York, New York 10017, 


an answer to the complaint which is herewith served upon you, within 
of this summons upon you, exclusive of the day of service. If you fail to do so, 


lé 


will be taken against you for the relief demanded in the complaint 


(Seal of Court} 


No. 


United States District Court 
FOR THE 
SOUTHERN DISTRICT OF NEW. YORK_ 


TEXTURA LTD., FENESTRA FABRICS 
co. and MALCOLM G. POWRIE, 


Plaintiffs, 


CIARK-SCHWEBEL FIBER GLASS CORP- 
ORATION, BURLINGTON INDUSTRIES, 

INC. and J. P. STEVENS & COMPANY, 
INC o» 
EELS ____—*Defendants. __. 


SUMMONS IN CIVIL ACTION 


Returnable not later than 20 days 


after service. 


REGAN GOLDFARB POWELL & QUINN 
230 Park Avenue 
New York, New York 10017 


AttorneySfor Plaintif S 
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| SOUTHERN DISTRICT OF NEW YORK 


| TEXTURA LTD., FENESTRA FABRICS INC. « 
|| and MALCOLM G. POWRIE, 


| 
} 1890 commonly known as the Sherman Act (15 U.S.C.A. §§1 and 235: 8S 


| 


INITED STATES DISTRICT COUR’ 


*| 


| 

7 

| eee 5 

Plaintiffs, 

* 

| 

' 

} | 

| : * | 

-against- COMPI* LNT 
—— | 

j * nme 1 m a. x7 

| CLARK-SCHWEBEL FIBER GLASS CORPORA Civil Action No. 


| TION,. BURLINGTON INDUSTRIES, INC. 
and J. P. STEVENS & COMPANY, INC., 


befendants. 


Plaintiffs TEXTURA LID., FENELSTRA FABRICS “% 
INC. and MALCOLM G. POWRIE, by their attorneys, REGAN GOLDFARB 


| POWELL & QUINN, for their complaint herein allege as follows: 


As 


le This action is brought under Section 4 vopa 


| the Act of Congress of October 15, 1914 commonly known as the Clay~ 


ton Act (15 U.S.C.A. §15), as amended and supplemented, to recover 


threefold the damages sustained by plaintiffs in their business and 
| 


promerty, and for injunctive relief, by reason of violations by 


> 


Gefendants of Sections 1 and 2 of the Act of Congress of July 2, 


amended und supplemented, and of Sections 2(a) and (e) Of tne azore 


said Clayton Act as amended by the Act of Congress of June 19, 1950 
. | 
| 


commonly known as the Robinson-Patman Act (15 U.S.C.A. §§13(a) 


land (e) de 


2. The parties hereto and the transactions 
hereii plained of or referred to were and are in interstate 


commerce. 


3. Each of the defendants herein is an in- 


| 
| habitant of, oc resides, is found, transacts business or has an 


jagent in the Southern District of New Youk. 


4. Venue of this action is proper by 
virtue of Sections 4 and 12 of the aforesaid Clayton Act (15 


| S 


U.S.C.A. §§15 and 22). 
| 5. Plaintiff TEXTURA LTD. (hereinafter called 
"TEXTURA") is and has been, Since March 9, 1962, at all times 


|hereinafter mentioned a corporation organized and existing under 


|the laws of the State of California, with its principal offices 


in the City of Los Angeles, State of California. At all pertinent | 
times herein TEXTURA has been engaged, directly or through its 


former affiliate and predecessor in interest, GLASS FABRICS, Inc ., | 


pa. 


| 
| 


5 


| 


| 
in the purchase of fiber glass decorative fabrics, their conversion 


into draperies and the sale thereof for various uses in office, 


| 
commercial, apartment, public and other buildings. GLASS FABRICS, 


|, INC es a California corporation since April 18, 195., was dissolved 


in December 1964, at which time its assets were s:quired by TEXTURA. 


6. Plaintiff FENESTRA FABRICS INC. (hereinafter 
called “FENESTRA") is and has been since January 4, 1960, a corp- 


oration organized and existing under the laws of the State oc 


California, with its principal offices in the City of Los Angeles, 
California. Until December 1964, FENESTRA was a wholly-owned 
|| subsidiary of GLASS FABRICS, INC., and thereafter of TEXTURA, until 


|August 1, 1966, at which time its stock was acquired by the s 


er 


l|holders of TEXTURA. At all pertinent times herein, FENESTRA has 
jundertaken the direct sale and installation of fiber glass dzap- 
leries in large commercial buildings with materials and labor 


ll supplied by TEXTURA and/or GLASS FABRICS, INC. 


7. Plaintif£ MALCOLM G. POWRIE (hereinafter 
called "PCWRIE") is and v at all times hereinafter mentioned a 


citizen of the United States and resident of the State of Califor- 


nia. PCWRIE was formerly the President of GIASS FABRICS, INC., 


land is and has been President of TEXTURA and FENESTRA since their 


ain 


| 6 


organization. POWRIE has held a majority of the stock of TLATURA 


*¥° ‘ 


i} 


8. Upon information and belief, defendant 


|| CLARK-SCHWEBEL FIBER GLASS CORPORATION (hereinafter called "CLARK- 


|| SCHWEBEL" ) is and has been since 1961 a corporation organized and 
existing under the laws of the State of New York, with its prin- 
| | 

\cipal offices in the City, County and State of New York, and 


|fiber glass decorative fabrics. 


| 9. Upon information and belief, defencant 


BURLINGTON INDUSTRIES, INC. (hereinafter called "BURLINGTON") is 
| \ 


and was at all times hereinafter mentioned a corporation organized 


| 
| 


land existing under the laws of the State of Delaware, with its pri 
\| 


lin the business of selling textiles and allied products. Upon in- 
|\formatcion and belief, BURLINGTON entered the business of weaving 


| 
jand selling fiber glass decorative fabrics in or about February 


11956 by acquiring HESS, GOLDSMITH & COMPANY, INC., a coxporation 
lorganized and existing vnder the laws of the State of Delaware, 


\with its principal offices in the City, County and State of New 
lyork, which was engaged in such business, and has continued there- 


os 


a4= 


|and FENESTRA since in or about 1963 and August 1, 1966, respective- 


engaged in the business, among other things, of weaving and selling 


cipal offices in the City, County and State of New York and engagea 


| 


n= 


} 


| 1962 until October 10, 1966, DOMMERICH was employed under 


i} 


after in such business by operating HESS, GOLDSMITH & COMPANY, 


INC. as a wholly-owned subsidiary, until.in or about September 


| 1962, and subsequently as a division of BURLINGTON. Whenever 


refe.« .ce is made herein to defendant Bi RLINGTON, such reference 


| shall be deemed to include HESS, GOLDSMITH & COMPANY, tc. 


10. Upon informat.on and belief, Gefendant 


| Jo Pe STEVENS & COMPANY, INC. (hereinafter called "STEVENS") is 


lnad was at all times hereinafter mentioned a corporation organized 


- 


= 


land existing under the laws of the State of Delaware, with its 


principal offices in the City, County and State of New York, and 
engaged in the business of weaving and selling fiber glass accora- 


tive fabrics. 


ll. Upon information and belier, L. F. DOR | 


| ICH & CO., INC. (nereinafter called "DOMMERICH") is and was at 


all times hexveinafter mentioned a corporation organized in ana 
existing under the laws of the State of New York with its pxrinci- 
pal offices in the City, County and State of New York, and engeg 


in business, among other things, as a factor. From in or about 


contract : 


~_ 


on occasion to TEXT 


j\the corporate defen 
| 
conspirators: 


J. P. SCHWEBSL 

i 

|| RAYMOND P. NORDHEIM 
i] 

i 

| WILLIAM COLTON 


1] 
i} 


|| ERVIN A. SCHUTZ 
| cians A. KELLY 
| 
|| JACK G. CANN 
| ROBERT A. KNISEL 
1} 


| LOUIS MOSKEWL7% 


| 
| 


| 
! 


as a factor by TEXTURA and also made loans and advances of money 
URA. DOMMERICH is not made a def. ndant here- 


in, but is hereby named as a co-conspirator. 
' 


12. The fcllewing officers and employees of 


dants and of MMERICH are hereby named as co- 


CLARK-SCHWEBEL 
CLARK-SCHWEBEL 
BURLINGTON 
BURLINGTON 


BURLINGTON 


BURLINGTON 
STEVENS 


DOMMERICH 


13. The acts charged herein to have been cone 
iby the defencant and co-conspirator corporations were authorized, 
ordered, or done by the officers, agents, employees or represcnta- 


| rs 
|| tives of such corporations while actively engaged in the manage- 
| 
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CAPACITY 
President 
Vice-President 
President 
Vice-President 


Asst.to 
MR. SCHUTZ 


Credit Dept. 
Credit Dept. 


President. 


iment, direction or control of their affairs, including the indivi- 


'@uals named as co-conspirators herein. 


, 

14. All of the foregoing allegations are 
hereby incorporated by reference in each of the causes of 
laction asserted herein as if fully set forth therein. 

AS AND FOR A FIRST, 

SEPARATE AND DISTINCT 

CAUSE OF ACTION, PIAIN- 

TIFF TEXTURA ALLEGES: 

15. At all times mentioned herein, TEXTURA 


| 
(and/or its former affiliate and predecessor in interest, GLASS 


| FABRICS, INC.) has purchased or sought to purchase all or svb- 


| stantially all of its requirements of fiber glass decorative 


| fabrics from the defendants herein, commencing at leas 
las 1956 in the case of defendants BJRLINGTON and STEVENS, and in 
1] 


|| or about June 1963 in the case of defendant CLARK-SCHWEDSL. 


16. With respect to such purchases, the ceren- 


oJ= 


10 


ut July 1966, extended credit to TEXTURA 
lon terms which were accorded to comreting purchasers of fiber 


il 


|glass decorative fabrics.’ 


~ 


17. Because of quality control problems it 
‘ 


been necessa the fiber glass decorative fabric industr\ 
g 


ers, including the defendants herein, to accept re- 


iferior quality material from purchasers or to make 


,adjustments in price therefor, through credits 


{| 
‘ 


until in.or about October 1964, the defendants 


v 


his practice with TEXTURA, as with competing purch 


asers, 


jimade price reductions or allowed credits for all materi 


ferior quality purchased from them by TEXTURA. 


18. Since in or about at least 1964, th 


jexact Gate being unknown to plaintiff, the defendants herein 


have 


in an unlawful and conti: aing combination anc con- 


“the conspiracy") in unreasonable re- 


int of interstate trade and commerce in fiber glass decorative 


\ 


|fabrics, in violation of Section 1 of the Sherman Act. 


19. Tne aforesaid combination and conspiracy 


i| 
1} 
| 
ll\certed actions by and between the defendants to restrain, su 


a 


has consisted of continuing agreements, understandings and con- 


| 
llavoid and eliminate price competition in th: 


|decorative fabrics by fixing, stabilizing and maintaining prices 
land terms and conditions, including the.extension of credit and 


} 
| 
| 
| 
| 


ithe adjustment of quality claims, for the sale of said fabrics 


llto customers. 


i 
j 
| 
| 
| 


In furtherance of the aforesai:. conspiracy, 


October 1964 ie f a CLARK-SCHWEBEL 
, 


to coerce, force and induce TEXTU 


|| from submitting and pursuing claims with respect to the inferior 
\\ 

|quality of fiber glass decorative fabrics purchased by TEXTURA 

| Exo% said iefendar.t, and obtaining price adjustments or credits 
| 

| thecefor, ox failing in that, to injure and destroy Tz>.URA'S 

| 


ibusiness and eliminate TEXTURA fron competition with other cus- 


ltomers Of i defencant. 


21. Thereattex, in furtherance 
the Gefendants herein and the co-conspirators 
agreements and took concerted actions, the ain, 


Ipurpose of which was and is to coerce, force and induce TEXTURA 


| to cea: nd Gesist from submitting and pursuing the aforesaid 
| 


= 


e 
4 


12 


claims with respect to inferior quality, or failing in that, 


lito injure, and Gestroy TEXTURA'S business and eliminate TEXTURA 


from competition with other customers of the defendants. 


“ 4 


22. The aforesaid conspiracy was effected 


and furthered by the defendants and co-conspirators herein as 


| €ollows: 


(a) Commencing in or about October 1964, 


jand continuing to date, defendant SCHWEBEL has arbitrarily, and 


despite clear proof in support thereof, rejected all claims by 


TEXTURA concerning the inferio-y quality of fiber glass decora- 


tive fabrics sold by said defendant to TEXTURA; and has likewise 


lrefused to make any price adjustments or allow credits therefor, 


xr even to accept return of the defective fabrics; and has thus 
Qic: -iminated against TEXTURA and in favor of other competing 


custcmers of said defendant. 


(b) By in or about February 1966, TEXTURA 
Y Y 


ltad accunulated losses, by reason of such purchases of defective 
2 


5 


fabrics from <ets..dant CLARK-SCHWEBEL and said defendant's refusal 


to make adjustments therefor, in an amount of at least $30,000.00. 


| 


|| Defendant CLARK-SCHUWEBEL continued to reject TEXTURA'S clains and 


-10- ' 


13 
TEXTURA was compelled to take a credit for $30,000.00 against 
invoices payable to CLARK~SCHWEBEL. 

(c) Defendant CLARK-SCHWEBEL thereupon, 
threatened reprisals and, on or about June 9, 1964, invoked an 
arbitration clause contained as a standard term in its sales con- 
tracts. Instead, however, of submitt. g TEXTURA'S aforesaid claims 
to arbitration, defendant CLARK-SCHWEBEL sought to intimidate and 
threaten TEXTURA by asserting a claim against TEXTURA in the 
amount of $92,234.20, which amount was greatly inflated not only 
by the aforesaid $30,000.00 but by claims for unwoven fiber glass 


and amounts not then due. 


(da) Pursuant to and in furtherance of 
the aforesaid conspiracy between the defendants herein, defendant 
BURLINGTON. in or about July 1966, threatened to restrict TEXTURA'S 
lcredit unless TEXTURA settled the dispute with defendan 


SCHWEBEL. BURLINGTON also demanded a personal gua 


ITURA'S debts from plaintiff POWRIE. Simultaneousl*, defenda:z 


STEVENS also threatened to restrict TEXTURA'S credit and likewise 


demanaed a personal guarantee from plaintiff POWRIE. 


(e) Thereafter, in or about July 1966, 


ipursuant to and in furtherance of the aforesaid conspiracy, all 


@Lle 


14 


to 


Moyer 
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‘URA 


dad to extend any credit whatsoe 
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}and required 


| glass decorative produ 
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(£) Pursuant to and in furtherance of 
efendant BURLINGTON also halted deliveries 


contracts already in process. 


furtherance 


~ursuant 


to and in 


inform 


aul 


id 


conspiracy, ant CLARK-SCHRWEEEL, upon 


a at Oa onl 
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RICH, 
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served notice of such cancellation upor 
1966, efiective October 10, 1966. 
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wnaich i 


on terms which were highly un- 


| did 
favorable and punitive to TEXTURA. 


23. Defendants nevertheless persist 


their conspiracy and acted in concert to coerce and 
TEXTURA'S 


TEXTURA and to injure and destroy 


aj 2—= 


are ae 
Ca 


en 
mae 


penalize 


| thereto and in furtherance thereoé£: 


(a) Defendants have continued to require 
to pay cash for all purchases, discriminating against 


in favor of other ccapetitive customers of defendants 


and exhausting TEXTURA'S working capital. 


(b) Defendant BURLINGTON has 
|xefused to deliver large quantities of the most 


glass decorative fabric lines on order from it by TEXTURA. 


(c) Defendant BUI ‘ON has nevertheless 


+ Pay o . (. mae , 7 Be See ‘ gr kin te 
|sold a large quantity of the most important such fabric line to 


a conpetitor of TEXTURA. 


aes. Ard 2 sai and conduct oz 


|| the cefendants herein constituted and continue to constitute 

| lawful conspiracy to eliminate ccmpetition, to 

|jnate against TEXTURA and to injure and destroy i business, 
in unreasonable restraint of tra and commerce in fiber glass 


cecorative fabrics among the several States, in violation oc 


-13= 
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Section 1 of the Sherman Act (15 U.S.C.A. §1). 


25. All the aforesaid acts and conduct of 
the defendants herein have constituted and continue to constitute 
. . , . . * 
an illegal monopolization, attempt to monopolize and combination 
and conspiracy to monopolize a part of the trade and ccmmerce in 
fiber glass decorative fabrics among the several States, in vio- 


lation of Section 2 of the Sherman Act (25.68.06 iA. 62). 


26. As a direct and proximate result of 


| the aforesaid unlawful acts and conduct of the defencants, 


TEXTURA has been injured in its business and property and has 


suffered and will continue to suffer great monetary Gamage through | 


loss of sales and profits, goodwill and actual and potential cust-) 


omers, and the entire business of TEXTURA has been effectively 


| destroyec, 


27. AS a result of the aforesaid unlawiul 


. 5 a 


acts and conduct of the de“endants urchasers of fiber class cee 
a 


corative fabric draperies and the public at large have suffered 


“ + : 


ana will continue to suffer grave injury and damage in terms of 


th 
ct 
Oo 
.@) 
© 
re 
07) 
thy 
be 
t 


the price and quality thereof, and through the loss o 


that flow from free and unrestrained trade, commerce and competitior. 
! 


92 movmrr. a has o = ‘ be 2 ange = + > 
oie MoALUVS Nas been and will continue to be 


| 
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|damaged by reason of the aforesaid unlawful acts of the defendants 
in the amount of not less than $2,075,000.00. Under Section 4 of 

ithe Clayton Act (15 U.S.C.A. §15) TEXTURA is entitled to recover 
from defendants threefold the damages sust.ined by TEXTURA, and 


ithe costs of this suit, includine a reasonable attorney's fee. 


29. The aforesaid unlawful acts and conduct 


|| of the defendants have already virtually destroyed TEXTURA'S busi- 
i] a ‘ P 
iness and property, and are a continuing and immediate threat to its 
lexistencee Unless Gefendants are enjoined and restrained from 


\} oe M +" a Ly, c + WT NT TD . =Lfacte : 257 | 
lcontinving their wrongful practices, T&XTURA will. suéfer ixzep= 


arable and irremedial camage for wnich it has no adequate remedy 


S AND FOR A SECOND, 

SEPARATS AND DISTINCT | 
rN 
rm 


_ ~a 3 


TION, PLAIN- 


tion contained in Paragrapns "15" through "23" hereoz, inclusive 


lwith the same force and effect as if herein fully repeated. 


l@ant CLARK-SCHWEBEL in refusing to make adjustments for interior 
P| 


ed from it 
| PEXTURA have constitucec 4 continue to constitute unlawful dis- 
crimination by sai ofenc against TEXTURA and in favor ort 
| other competing customers Of id defendant, in violation of 
Sections 2(a) and (e) of the Clayton Act as amended by the 


Robinson-Patman Act (15 U.S.C.A. §§13(a) and (e) ). 


Foresaid unlawful acts and conduct 
f each of the defena usi to extend credi 


lpURA'S purchases from them of fiber 


Lines Bre AaA _- RAS ee 34a 4s —— 
tezms accorded to other ccmpeting cuscomers 


have conscituted and continue to constitute 


Gr Yt tr 


44 U RA 
|favyor of said ocner mers, in violation of 
| (e) of the Clayton Act «Ss amended by the Robinson-Patman ace 


‘ 


(15 


every 
allegatica contained in 


\inclusive, with the same 


AS AND FOR A 
SEPARATS AND DISTINCT 
CAUSE Cr ACTTON, PLAIN- 


sare _ IND TITVARWCe 
TIFF FENESTRA ALLZGES: 


realleges each and every 


allegation contained in Paragraphs "15" through Pa 


clusive, with the same force and effect as if herein repeated 


~~“; 


aforesaid unlawful acts and concuce 


' ae saci a ee ~ rome eer 
eCnaantcs Were Sie. £ 


aNsoOT AA, WALCn 


a - \ , oN eae 


valebor rac  -¥ hs aan area k= WemarD -c = i ie . ; 4- 7 7 OQ. 
UNncCerTeaercesS ana PelsGsilo conecraces sci iIStasLLacaionr 


> ae es Lnkh-ns Qn aaAszwsi ne rd ~ a " “ ee | | 5 2 P| 
E€ccorative fabric draperies in large coxmercial build- 


~~ FNS EATT PD + ~~ 2H mane Yi: : aa aWrass + “Dp ~~ 
UDOA “eA Lor cne Maceria and laboxs tnererore 


a! czas - = 


5.3 + 
c 5 nts ana r te - “17 
few 4 Garece ana PLeondtiiace resule 


ced - ~2A ant 4,979 . — mA Alas Ck " In fanacrn? 
aLtrorvesalraa UuNnleWruld and conauce Ot cnc ACLONGalicr,y 
wa do Saas + ~ 2eoas ~~ ~ 4 y “ay da my qey .- ~~ 4 5 ~+ 
coneanue to Ssuacz = Greate TnOQlsiec cary a ; enrouy 
fr: ot ey ere ae wlawe ‘ nen eu TaAce 
fulfill contracts and orcers on hand and 1oSS 


and actual and potential custcners. 


log A€efendants have seriously injured FENSSTRA'S business and 


lana irremedial Gamage for wnich it has no adequa 
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37. Repeats and realleges each and every 
allegation contained in Paragraph "27" hereof with the same force 


and effect as if herein fully repeated. 


38. FENESTRA has been and will continue to be 
damaged by reason of the aforesaid unlawful acts and conduct of 


the defendan the amount of not less than $500,000.00. Under 


Section 4 of the Clayton Act (15 U.S.C.A. §15) FENESTRA is entitled 


Ito recover from defendants threefold the damages sustained by 


>» and the costs of this suit, including a reasonable 


ed 


attorney's fee. 


39. Tne aforesaid unlawful acts and conduct 


lproperty and ere a continuing and immediate threat to its exis- 


tence. Unless Gefendants are enjoined and restrained from cona- 


+5 : “= ° a 


tinuing theix wrongful practices, FENESTRA will suffer irreparable 


ct 
o 
K 
i) 
3 
(0 
ior 
Ke 
~ 
ct 
| oo 
fu 
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AS AND FOR A FOURTH, 
SEPARATE AND DISTINCT 
CAUSE OF ACTION, PLAIN- 
TIFF PCURTE ALLUEGSS: 


40. Repeats and realleges each and every alle- 


‘ 
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ation contained in Paragraphs "15" through "25" hereof, inclu- 


sive, with the same force and effect as if herein fully repeated. 
a a - 


41. The aforesaid unlawful ects and conduct 


of defendants were and are also directed against plaintif< 


wno is the President and majority stockholder of plaintifr 


TEXTURA and FENESTRA, and wno has pledged his own property es 


ecurity for leans to TEXTURA by the co-conspirator, DOMMERICH, 


|and personally guaranteed performance bonds for TEXTURA. 


aforesaid unlawful acts of tne Aefondants, POWRIZ has been injuzsed 
; 
in his business and property end has suffered and will continue 


allegatioa 


e 4% 


and effect as if nerei 


44. POWRIx 


reasoa o= 


damaged by 


has been and will 


atoresa 


through loss of salary and ocner 


property and liability 


4 
4s 


she! 
Gass 


and realleges eacn 


s 
rh 
c 
i) 
ro) 
— 
K 
Q 
6) 
© 
~ 
ti 
it) 
m 


anteecumesan + . 
CONeEsanuc CO Ve 


i@ unlawful acts and conduct of 


Usces 


the defendants in the amount of not less than $575,000.00. 


Section 4 of the Clayton Act (15 U.S.C.A. §15) POWRIE is entitled 


@19— 


e 


to recover from Gefendants threefold the damages sustained by 
POWRI and the costs of this suit, including a reasonable attor 


ney's fee. 


45. The aforesaid unlawful acts and conduct 
ef defendants have sexiously injured POWRIE'S business and pro- 
perty, and are a continuing and imaediate threat to his abilit 

gace and continue in business. Unless defendants are ca 


: : « | eee aol eee imac —xcL ee ee me An ee £19 - a 
joined and restrained from continuing their wrongful practices, 


~, — Ja 


UACce reneay ae law. 


ion ho hen! 


WHEREFORE, plaintifis demand judgment against 


‘ 
defencants as follows: 
7 Ane £ — — eS ae 
Ie Ae On the £irse and second causes of 
- t- & - a f &£ SL HP PywOnITOR _“~“e + OF le Aar-- pe aenminct 
action, piaintscrt Toxvtusna Comands treble damages against Gecsen- 


Gants in the emou.s of $6,225,000.00. 


:4 * ay eee eee. a : —— we Saws ne Ca es atte . 
WL1L1 sufier irreparable and irremeaial dami.ge for Waica he 
E J 


| 
| 
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| tiff FENESTRA cexands treble damage 


amount of $1,500,000.00. 


a 


C. On the fourth cause action, 


|plaintifi POWRIE demands treble Gamages. againse 


lthe amount of $1,725,000.00. 


2m AKO -4 ‘ , Sno A wea inincr 
Pe ently enjoining and sraining 


am si moe 


ros 
+r 


them, their directors, officers, 


74 mae narenne 2e~ing ? p= pom sate 
Q@ilL Ocner personas ecCeing ans COl.CSl& 


9 4" men Gen, cae o mo 
’ tne conspixacies, 


m CcConrecanul 


a dee — i — - te —-/} aon pote £m . 
Oencr unlawtéul aces Cones prececrices 


combinations, agrecments anda 


azalesed herein. 


Le RT, eT eR ee noe ee 
Le A. Granting plaineiirs recasoncs le 


jnterest, and the costs and cisburscmencs or 


(this action. 


amines ney | imme Sfe 93% 
Be Granting plaintiris Scan Ocnece 


=21~ 


further legal or equitaite relie to the Court may seen 


| just and proper. 


REGAN GOLDFARB POWSLL & QUINN 


/ A Member 
Attorneys ror 


New York, New. York 10017 
OR 9-8181 


’ 


Plaintiffs, pursuant to Rule 


tne Federal Rules of Civil Proccdur 


by jury of this action. 


FREL FIBER GLASS CORP 


lu LAD 
RLINGTON INDUSTRIES, 
P. STEVENS & COMPANY, 


Defendants. 


CLARK-SCHWEBEL FIBER GLASS CORP 
the complaint herein: 
tion contained 


the compla numbered 1, 12, 


Denies any knowledge or 
‘orm a j each and every allegation 


paragraphs of the complaint numbered 5, ©, 


2, Denies any knowledge or information sufficient 


o form a belief as to each and every allegation contained 


n paragraph of the complaint numbered 15, except that de- 


fendant, Clark-Schwebel Fiber Glass Corporation, admits 
that Textura has made purchases of fiber glass decorative 
fabrics from defendant Clark-Schwebel Fiber Glass Corpora- 


tion. 


Denies each and every allegation contained in 


paragraph of the complaint numbered 10, except admits that 


Clark-Schwebel Fiber Glass Corporation extended credit to 
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Textura and that Textura is still indebted to Clark-: 


ber Glass Co 


rporatic: in an amount exceeding $70,000. 


Denies any knowledge or information suffici t 


Surtriciel 


form a belief as to each and every allegation contained 


paragraph of the complaint numbered 17, 


that Clark-Schwebel Fiber Glass Corporation at 
cepted returns of inferior quality material from 
or made adjust: 


in price therefor through credits 


Haliburton Fales, 
"Member of the Firm Pree 


I 1dant 
chwebel Fiber Glass 
Corporati YY 
14 Wall Street 
New York, New 


REctor 104¢ 


wl 
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UNITED STATES DISTRICT COURT a-/ [6] 
poe 


SOUTHERN DISTRICT OF NEW YCRK 


TEXTURA LTD., FENESTRA FABR 
and MALCOLM G. POWRIE, 


66 Civ. 4230 
Plaintiffs, 


: ANSWER AND COUNTER- 
~against- SLAIM OF DEFENDANT 
NGTON INDUSTRIES, 
CLARK-SCHWEBEL FIBER GLASS CORPORATION, 
BYALINGTON INDUSTRIES, INC. and 
J. P. STEVENS & COMPANY, INC, 


, 


Defendants. 


Defendant, Burlington Industries, Inc., for its answer 

the complaint herein: 

l. ‘nies the allegations of Paragraph 1, except admits 
that plaintiffs purport to bring this action under the anti- 
trust laws specified. 

Admits the allegations of Paragraph 2. 

3. Denies the allegations of Paragraph 3, except admits 
that it maintains offices, transacts business, and is found 
within the Southern District of New York, and, upon informa- 
tion and belief, that defendants Clark-Schwebel Fiber Glass 
Corporation and J. P. Stevens & Company, Inc., transact busi- 
ness or are found within the Southern District of New York. 

4. Admits the allegations of Paragraph 4, except denies 
that any of the plaintiffs is a person injured in its business 


r property by reason of anything forbidden in the antitrust 


es knowledge or information sufficient to form 
the allegations of | agrap) except admits 
plaintiff Textura has at various times within 


vered by the allegati 


ae 


the sale thereof for various uses in office, commercial, 
apartment, public or other buildings. 

6.-8. Denies knowledge or information sufficient to form 
a belief as to the allegations of Paragraphs 6, 7, and 8. 

9. Admits the allegations of Paragraph 9. 

10.-l1l1. Denies knowledge or information sufficient to 


form a belief as to the allegations of Paragraphs 10 and ll. 


12.-14. Denies the allegations of Paragraphs 12, 13, and 


14. 

15. Denies knowledge or information sufficient to form 
a belief as to the allegations of Paragraph 15, except admits 
and avers that during the period covered by the complaint, 
Textura has purchased or sought to purchase fiber glass deco- 
rative fabrics Srom the defendant Burlington. 

16. Denies the allegations of Paragraph 16, except admits 
and avers that the defendant Burlington has at all times ap- 
plied to Textura the same credit policies applicable to all 
purchasers and that Textura is still indebted to Burlington in 
a substantial amount. 

17. Denies knowledge or information sufficient to form 
a belief as to the allegations of Paragraph 17, except admits 
and avers that the defendant Burlington has at all times 
during the period covered by this complaint accepted returns 
of inferior quality material from Textura and other purchasers 
of decorative fiber glass fabrics and has taken due account 
thereof through credit adjustments or otherwise. Further 
answering, defendant Burlington avers that its practice and 
policy with regard to returns of inferior quality material 
was at no time modified or discriminatorily applied as to 

of the plaintiffs herein. 


Denics the allegations of Paragraphs 16 to 45, 


sold and delive 
hirty day terms, fi glass 


value in the amount 


1 plaintiff Textura Ltd., ha 


dates on which 
an or an Itc 
annum ana its 
Dated: 


VTA 


BERGSON & BORKLAN 
17th Street, 


888 


Washington, D. 
I hereby c 
claim of Defend 


Galgay, 
Powell & Quinn, 


thereof to his 


payment was due, at the rate of 6 per it 
osts herein expended. 
e w y 2 r K 
“pa 
» 1967 
Robert P. Lynn 
+30 Broadway 
jew York, New Y-rk 10010 
, = m - Qs 
Attorney for Defendant 
ND 
ee 
N. W. 
C. 20006 
ertify that the foregoing Answer an inter- 
ant Burlington Industries, Inc., was served upon 
Esquire, a member of the firm of Regan, Goldfarb, 
attorneys for plaintiffs, by mailing a copy’ 
office at Park Avenue, New York, New York, 


230 
ebr 


10017, this 13th day of F uary, 1967. I further certify t) 
copies of the foregoing Answer and Counterclaim were served 
Haliburton Fales, II, Esquire, a member of the firm of White 
Case, attorneys for defendant Clark-Schwebel, by mailing 4 
copy thereof to his office at 14 Wall Street, New York, New 
10005, and to Jay Topkis, Esquire, 4 member of the firm of 
Paul, Weiss, Rifkind, Wharton & Garrison, attorneys for dei 
ant J. P. Stevens & Company, Inc., by mailing 4 copy thereof 
to his office at 575 Madison Avenue, New York, New York, l 
Howard Adler, Jr. 


Counsel 


of 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


-~_—--s* ese «© w#© we ee «= @e & 2 & @o & - -—- xX 
TEXTURA LTD., FENESTRA FABRICS, IN., t 
and MALCOLM G. POWRIE, 
: ANSWER AND 
Plaintiffs, COUNTERCLAIM OF 
: DEFENDANT 
-against- J. P. STEVENS & 
OMPANY, INC. 
CLARK-SCHWEBEL FIBER GLASS CORPORATION, oe 
BURLINGTON INDUSTRIES, INC. and J.P. 
STEVENS & COMPANY, INC., 
66 Civ. 4230 
Defendante. 


Defendant, J. P. STEVENS & COMPANY, INC. ("STEVENS") 
for its answer to the complaint herein: 


1. Denies the allegations of paragraph 1, except 
edmits that plaintiffs purport to bring this action under the 
antitrust laws specified therein. 

2. Admits the allegations of paragraph 4, except 
denies that any of the plaintiffs is ea person injured in its 
or his business or property by reason of anything forbidden 
by the antitrust laws. 

3. Denies knowledge or information sufficient to 
form a belief as to the truth of the allegations of paragraph 
5, except admits that at various times herein material 
plaintiff TEXTURA has been engaged, directly or indirectly, 
in the purchase of fiber glass decorative fabrics, their 
conversion into draperies, and the sale thereof for various 
uses in office, commercial, apartment, public and other 
buildings. 

4, Denies knowledge or information sufficient to 


form a belief as to the truth of the allegations of paragraphs 
6 and 7. | 
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c 


5. Denies knowledge or information sufficient to 


form a belief as to the truth of the alles ang of paragraph 
ll, except denies that DOMMERICH was or is a co-conspirator. 

6. Denies the allegations of paragraphs 12 and 13. 

7. Denies knowledge or information sufficient to 
form a belicf as to the truth of the allegations of paragraph 
15, except admits that throughout the period of the alleged 
conspiracy, plaintiff TEXTURA has purchascd fiber glass 
decorative fabrics from STEVENS. 

8. Admits the allegations of paragraph 16, except 
adds that in July 1966 and continuously thereafter until the 
commencement of this law suit STEVENS continued to extend 
credit to plaintiff TEXTURA on terms which were accorded to 
competing purchasers of fibir glass decorative fabrics. 

9. Denios knowledge or information sufficient to 
form a belief as to the truth of the allegations of paragraph 
17, except admits that at all tincs herein material and 
continuing until the commencement of this law suit STEVENS 
granted plaintiff TEXTURA price reductions and credits on the 
game terms accorded to compcting purchazers. 


10. Denies the allegations of paragrapha 18 through 


WHEREFORE, STEVENS demands judgment dismissing tic 


complaint herein. 


COUNTERCLAIM 
STEVENS, for a counterclaim ugainst TEXTURA LTD., 


allcges: 


34 
1. On information and bolief, plaintiff TEXTURA 
is & corporation incorporated under the laws of the State of 
California, having its principal offices in the City of Los 
Angeles, State of California. 

2. STEVENS is a corporation incorporated under 
the laws of the State of Deleware, with offices for the transa- 
action of business in the City, Cpunty and State of New Yori. 

3. The matter in controversy exceeds, exclusive of 
interest and costs, the sum of $10,000.00. 

4, During the period from on or about May 3, 1965 
to on or about February 7, 1957, STEVENS sold and delivered 
to plaintiff TEXTURA, on net sixty-day terms ,fiber glass 
decorative fabrics having an aggregate value in the amount of 
$17,156.60, for which plaintiff TEXTURA has failed and re- 
fused to make payment as promised, although STEVENS has duly 
demanded such payment. 


WHEREFORE, STEVENS demands judgment against plaintif¢ 
TEXTURA for goodssold and delivered in the sum of $17,155.60, 
together with intercat from the dates on which payment wos 


due. 


Dated: New York, Now York 
June 26, 1967 


PAUL, WEISS, RIFKIND, WHARTCH 2 GARRISON 
Attorneys for Defendant 

J.P, STEVENS & COMPANY, INC. 

375 Uadison Avenue 

New York, H.Y. 10022 

MU 8-5600 


—————— a 
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Please take notice that the within is a (certsfed ) 
true copy of a 


July made and entered in the within entitled 


and filed in the office of 
4 
he Clerk of 
on the ay of 19 
‘ 
Dated, New York y 
Y 5, enc 


PAUL, WEISS, RIFKIND, WHARTON & GARRISON 
Neonseuien tom 
Office and Post Office Address 
575 Madison Avenue 


New York, N. Y. 10022 


for 
Sir 
I ak e that a tr of w he 

with is a true copy ¥ be pre ed t 

4 herein to Mr. J e 
at of 

s Court at 

t Borough of ¢ f New York, 


Dated, New York 19 


Office and Post Office Address 


5 Madison Avenue 


Borough of M New York, N. Y. 10022 


Attorney for 


Index No. 66 Civ. 4230 Year 


UN 
SO 


ITED STATES DISTRICT COURT 


UTHERN DISTRICT OF NEW YORK 


TEYTIIR rm Doren DAT 

TEXTURA LTD., FENESTRA FABR 

nr 3 ATCOT? n DAWIRTRr 

NV ey and MALCOLM Wwe < OWRIE, 
-_ a2 
Plaintiffs, 

CLARK 

RADI 

VOME 

Parr Temp 

ati’ 7 4 

CMINTONCG & COAMD 

wliV LINO & COMPAT 


ANSWER AND COUNTERCLAIM OF 


NoOWws 


CTIMTRNS 2 


“ITORTTS A ATTY 
ame DILVENO & 


PEIN UAIN SL 


Qn MDAR TNC 
wY Ui Sal > ait « 
os 


PAUL, WEISS. RIFKIND, WHARTON & GARRISON 


Artorneys for ._£ Si ie 
Anorseys tos Defendant 
Office and Post Office Address 


575 Madison Avenue 


h of Manhattan New York, N. Y. 1 2 


Attorney for 


Se 


STATE OF NEW YORK, COUNTY OF cee 


The undersigned attorney certifies that the 
has been mpared by the lersigned with the original a ind to be a true and 
Dated 
STATE OF NEW YORK, COUNTY Ot ATTORNEY'S AFFIRMATION 
The undersigned, an attorney admitted to practice in the courts of New York > vo; that dey tis 
the attorney (s) of re 1 for 
in the within action; that deponent has read the foregoit 
and knows the contents thereol me is true to deponent wn k vledee, ex t tles 
tated to be a ed on informatic ind that as to those matters deponent belie true. De vent 
further says that the reason this verification is made by deponent and not by 
The grounds of dey nent’s belief as to all matters not stated upon deponent’s knowl Ive ar 
’ 
The undersigned affirms that the foregoing statements are true, under the penaltic ary 
Dated 
TATE OF NEW YOKR, COUNTY OF ‘ INDIVIDUAL VERIFICATION 
bei fu t 1 
leponent is th in the with tha | " 
re if ik “ that 
the sa $ true nt's own knowledge, except as to the matters therein stated to be all I rmation and 
belief, and that as to those matters deponent believes it to be true 
Sworn to before me, this lay of 19 
STATE OF NEW YORK, COUNTY OF ‘6 COKPORATE VERIFICATION 
, being duly sworn deposes at 1 says that d ent is the 
of the corporation 
named in the within action; that deponent has read the foregoing 
and knows the ntents thereof; and that the same is true to deponent’s own knowledge, ex it as to the matters therein 


t 
stated to be alleged upon information and belief, and as to those matters deponent believes it to be true 


This verification is made by deponent because 
isa corporation Deponent is an oflicer thereof, to-wit. it 


The grounds of deponent’s belief as to all matters not stated upon deponent’s knowledge are as follows 


Sworn to before me, this day of 19 


STATE OF NEW YORK, COUNTY OF as AFFIDAVIT OF SERVICE BY MAIL 


deing duly sworn, deposes and says, that deponent is not a party to the action, ‘s over 18 years of age and resides at 


That on the day of 19 = deponent served the within 
upon attorney(s) for 
in this action, at 
the address designated by said attorney(s) for that purpose 
st office official 


by depositing a true copy of same enclosed in a postpaid properly addressed wrapper, in ap 

depository under the exclusive care and custody of the United States post office department within the State of New York 

Sworn to before me, this day of 19 

STATE OF NEW YORK, COUNTY OF - AFFIDAVIT OF PERSONAL SERVICE 
- 


being duly sworn, deposes and says, that deponent is not a party to the action, is over 18 years of age and resides at 


That on the day of 19 it No 
deponent served the within 


TEXTURA LTD., 
| and MALCOLM G. POWRIE, 


FENESTRA FABRICS, 


| 
] Plaintiffs, 
; 
| 


-against- 


GLASS CORPORATION, 


N, and J. P. : 


CLARK=SCHWEBEL 
BURLINGTON INDUSTE 


STEVENS & COMPANY 


Defendants, 


Plaintiff, TEXTURA, LTD. ( 
attorneys, Regan Goldfarb Powell & Quinn, 
counterclaim of defendant, J. P. STEVENS & 
herein: 

1. Denies each and every 
| Paragraph 3 of the counterclaim, 
} 2. Denies each and every 
|| Paragraph 4 of the counterclaim, except ad 


delivered fiber glass decorative fabrics t 


| period from on or about May 3, 1966 to on 


relevant books and records of TEXTURA and 


quantity and value thereof and the amounts 


be owing by TEXTURA. 


"“TEXTURA"), by its 


Qa 
e 


allegation containe: 


allegation contained in 
mits that STEVENS 
oO TEXTURA during the 


or about February 7, 


1967 and has demanded payment therefor, and refers to the 


STEVENS for the 


paid and/or alleged to 
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AS AND FOR A FIRST 
AFFIRMATIVE DEFENSE 


3. On or about February 17, 1967, an involuntary 
petition in bankruptcy was filed against TEXTURA in the Unit: 
States District Court for the Central District of California, 
and, upon information and belief, said petition was approved by 
an order of said Court which restrains the institution and 
prosecution of suits against TEXTURA, including the within 
counterclaim; and this Court is without jurisdiction of the 


| 
| 
subject-matter of said counterclaim. 


AS AND FOR A SECOND 
AFFIRMATIVE DEFENSE 


4. Any alleged failure by TEXTURA to pay for 
fiber glass decorative fabrics delivered to it by STEVENS has 


been directly caused by the unlawful conspiracy and acts of 


STEVENS and the other defendants and co-conspirators herein, 
destroying TEXTURA's business, as alleged in the complaint, and 


the within counterclaim may not be maintained thereon. 


Dated: New York, New York 
July 18, 1967 


Sak, 
4 fA 


REGAN /Q@OLDPARB POWELL & QUINN 
AL . et P 


// 


Member of the Firm 


Attorneys for Plaintiffs 


445 Park Avenue 
New York, N.Y. 10022 
421 - 8800 


A i 


“NOTICE OF ENTRY 


‘- 


Sir :- Please take notice that the within is a (certified) 
true copy of a 
duly entered in the office of the clerk of the within 


named court on 19 


Yours, etc., 
REGAN GOLDFARB POWELL & QUINN 
Attorneys for 
Office and Post Office Address 
445 Park Avenue 


Borough of Manhattan New York, 4. Y. 10022 


To 


—e = = NOT ££ OF SETTLEMENT 
Sir t take notice that an order 
of which the within is a true copy will be presented 


e of the judges of e withir a rt, a 
on the jay of 19 
at M 
Dated, 


REGAN GOLDFARB POWELL & QUINN 


Attorneys for 
Office and Post Offi id 
445 Park Av 
New York, N. Y. 10022 


Ulfice ress 


enue 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Bee ee eee tabs hee ee Gun aw, a Ae ae a es el a’ it X 
TEXTURA LTD., FENESTRA FABRICS, INC., 
and MALCOLM G. POWRIE, 
Plaintiffs, REPLY TO COUNTERCLAIM 
: : OF DEFENDANT 
-against- , BURLINGTON INDUSTRIES, INC. 
CLARK-SCHWEBEL FIBER GLASS 66 Civ. 4230 
CORPORATION, BURLINGTON INDUSTRIES, 
INC. and J.P.STEVENS & COMPANY, INC., 
Defendants. 
meee fae tasbor eat: «Sah: a ere, a ee oe ea A a IR 


Plaintiff, TEXTURA, LTD. ("TEXTURA"), by its 


attorneys, Regan Goldfarb Powell & Quinn, for its reply to the 
counte: claim of defendant, BURLINGTON INDUSTRIES, INC. 
("BURLINGTON"), herein: | 
1. Denies each and every allegation contained sa 
Paragraph 3 of the counterclaim. 
2. Denies each and every allegation contained in 
Paragvaph 4 of the counterclaim, except admits that BURLINGTON 
delivered fiber glass decorative fabrics to TEXTURA during the 
period from on or about June 14, 1966 to on or about November 15, 
1966 and has demanded payment therefor, and refers to the 
relevant books and records of TEXTURA and BURLINGTON for the 
quantity and value thereof, and the amounts paid and/or alleged 


to be owing by TEXTURA. 


AS AND 


3. On or about February 17, 1967, an involuntary 
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FOR A FIRST 
AFFIRMATIVE DEFENSE 


petition in bankruptcy was filed against TEXTURA in the United 


States District Court for the Central District of California, 


and, upon information and belief, said petition was approved by 
an order of said Court which restrains the institution and | 
prosecution of suits against TEXTURA, including the within 
counterclaim; and this Court is without jurisdiction of the 


subject-matter of said counterclaim. 


AS AND FOR A SECOND 
AFFIRMATIVE DEFENSE 


4. Any alleged failure by TEXTURA to pay for 
fiber glass decorative fabrics delivered co it by BURLIM-TON has 
been directly caused by the unlawful conspiracy and acts of 
BURLINGTON and the other defendants and co-conspirators herein, 


destroying TEXTURA's business, as alleged in the complaint, and 


the within counterclaim may not be maintained thereon. 


Dated: New York, New York 
July 18, 1967 


VA ds) we 
; 4 j , J 
naan Gorofhine fens Y . 
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¥ nese of the Firm ae 
Attorneys for Plaintiffs 
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New York, N.Y. 10022 
421 - 8800 
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UNITED STATES DISTRICT COURT 


TEXTURA LTD., FENESTRA FABRICS, 
INC., and MALCOLM G. POWRIE, 


Plaintiffs, 


-against- 


CLARK-SCHWEBEL FIBER GLASS 
CORPORATION, BURLINGTON 
INDUSTRIES, TNC. and J.P. 


STEVENS & COMPANY, Ee os 
Defendants. 


REPLY TO COUNTERCLAIM 
OF DEFENDANT 
BURLINGTON INDUSTRIES, INC. 


REGAN GOLDFARB POWELL & QUINN 


Ee, Plaintiffs 


r 
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445 Park Avenue 
Borough of Manhattan New York, N. Y. 10022 


(212) 421-8800 


STATE OF NEW YORK, COUNTY OF CERTIFICATION BY ATTORNEY 


The undersigned, an attorney admitted to practice in the courts of New York State, certifies that the within 
has been compared by the undersigned with the original and 
found to be a true and complete copy. 


Dated: 


STATE OF NEW YORK, COUNTY OF ATTORNEY'S AFFIRMATION 


The undersigned, an attorney admitted to practice in the courts of New York State, shows: that deponent is 


the attorney(s) of record for 

in the within action; that deponent has read the foregoing 

and knows the contents thereof; that the same is true to deponent’s own knowledge, except as to the matters therein 
stated to be alleged on information and belief, and that as to those matters deponent believes it to be true. Deponent 
further says that the reason this verification is made by deponent and not by 


The grounds of deponent’s belief as to all matters not stated upon deponent’s knowledge are as follows: 


’ 
The undersigned affirms that the foregoing statements are true, under the penalties of perjury. 


Dated: 


STATE OF NEW YORK, COUNTY OF t INDIVIDUAL VERIFICATION 


, being duly sworn, deposes and says that 

deponent is the in the within action; that deponent has 

read the foregoing and knows the contents thereof; that 

the same is true to deponent’s own knowledge, except as to the matters therein stated to be alleged on information and 
belief, and that as to those matters deponent believes it to be true. 


Sworn to before me, this day of 19 


STATE OF NEW YORK, COUNTY OF 88.: CORPORATE VERIFICATION 


, being duly sworn, deposes and says that deponent is the 
7 the corporation 


of 
named in the within action; that deponent has read the foregoing 
and knows the contents thereof; and that the same is true to deponent’s own knowledge, except as to the matters therein 
stated to be alleged upon information and belief, and as to 1’ »se matters deponent believes it to be true. 


This verification is made by deponent because 
is a corporation. Deponent is an officer thereof, to-wit, its 
The grounds of deponent'’s belief as to all matters not stated upon deponent’s knowledge are as follows: 


Sworn to before me, this day of 19 


STATE OF NEW YORK, COUNTY OF 88.: AFFIDAVIT OF SERVICE BY MAIL 
being duly sworn, deposes and says, that deponent is not a party to the action, is over 18 years of age and resides at 


That on the day of 19 deponent served the within ; 
upon attorney (s) for 


in this action, at 
the address designated by said attorney(s) for that purpose 
by depositing a true copy of same enclosed i a postpaid properly addressed wrapper, in — a post office — official 
depository under the exclusive care and custody of the United States post office department within the State of New York. 


Sworn to before me, this day of 19 


STATE OF NEW YORK, COUNTY OF < 88.: AFFIDAVIT OF PERSONAL SERVICE 


being duly sworn, deposes and says, that deponent is not a party to the action, is over 18 years of age and resides at 


That on the day of 19 at No. 


deponent served 
upon 


the herein. by delivering a true copy ther Wevonent knew the 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


CARLYLE MICHELMAN, TRUS'TEE OF TEX= 
TURA, LTD., IN BANKRUPTCY PRO- 
CEEDINGS, FENESTRA FABRICS, INC. 
and MALCOLM G,. POWRIE, 


Plaintiffs, 


-against- AMENDED COMPLAINT 


CLARK-SCHWJEBEL FIBER GLASS CORP= , Civil Action No, 
ORATION, BURLINGTON INDUSTRIES, 
1c, and J. P. STEVENS & COMPANY, x, 66 Civ. 4230 


Defendants, 


Plaintiffs CARLYLE MICHELMAN, TRUSTEE OF TEXTURA 


LTD., IN BANKRUPTCY PRCCEEDINGS, FENESTRA FABRICS, INC. and 


|MALCOLM G. POWRIE, by their attorneys, REGAN GOLDFARB POWELL & 


QUINN, for their complaint herein allege as follows: 


1. This action is brought under Section 4 of the 
Act of Congress of October 15, 1914 commonly known as the Clayton 
Act (15 U.S.C.A. §15), as amended and supplemented, to recover 


threefold the damages sustained by plaintiffs in their business 


Exit pit A 
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| 
| 
i 


land property, and for injunctive relicf, by rea: of violations 
| 


l| by defendants Sections 1 and 2 of the Act of Congress of July 
1890 commonly known as the Sherman Act (15 U 
amended and supplemented, and of 

|| aforesaid Clayton Act as amended by 

|| - reat 

111936 commonly knowm as the Robinson-Patman 


(aj) and (e) ). 


parties hereto 


defendants herein 
os, is found, transacts business 


District of New York. 


4. Venue of this action is proper by virtue of Scc- 
z t 


and 12 of the aforesaid Clayton Act (15 U.S.C.A. §§15 and 


5. TEXTURA LTD. (hereinafter called EXTURA is and 
lhas been, since March 9, 1962, at all times hereinafter mentioncd, 


lla corporation organized and existing under the laws of the State of 


At all pertinent times herein TEXTURA 
former 
iSS FABRICS, INC., in the pur 
decorative fabrics, their conversion into drape 


thereof for various use: Efic commercial, 
public and other 
sale of 
California 
December 1964, ac sime its i ? acquired 
In or about 


Trustee of 


United 


Plaintiff FENES 


called ENESTRA is and has been since January 4, 1960, a Ccorp- 


oration organized and existing under the laws of the State of 


4 


California, with its principal offices in the City of Los Angeles, 


California, Until December 1964, FENESTRA was a whoily-owned 
subsidiary of GLASS FABRICS, INC., and thereafter of 
until August 1, 1966, at which time its stock 


stockholders of TEXTURA, At all pertinent tim 
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has undertaken the direct sale and installation of fiber glass 
draperies and fiber glass industrial fabric: in large commercial 
buildings with materials and labor supplicd by TEXTURA and/or 


GLASS FABRICS, INC. 


7. Plaintiff MALCOLM G,. POWRIE (hereinafter called 
"POWRIE") is and was at all times hereinafter mentioned a citizen 
of the United States and resident of the State of California. 
POWRIE was formerly the President of GLASS FABRICS, INC., and is 
and has been President of TEXTU?2A and FENESTRA since their organi-| 
zation, PUL &IE has held a majocity of the stock of TEXTURA and 


FENESTRA since in or about 1963 and August 1, 1966, respectively. 


8. Upon inforination and belief, defendant CLARK=SCID/E- 
BEL FIBER GLASS CORPORATION (hereinafter called “CLARK=-SCHWVEBEL") 
is and has been since 1961 a corporation organized and existing 


under the laws of the State of New York, with its principal office, 


in the City, County and State of Now York, and engaged in the busi- 


pneees among other things, of weaving and selling fiber glass decor-~ 


ative fabrics and fiber glass industrial fabrics, 


9. Upon information and belicf, defendant BURLINGTON 
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INDUSTRIES, INC. (hereinafter called "BURLINGTON") is and was 
at all times hereinafter mentioned a corporation organized and 
existing under the laws of the State of Delaware, with its princi-| 
| pal offices in the City, County and State of New York and engaged 
in the business of selling textiles and allied preducts, Upon in- 
formation and belicf, RLINGYTON entered the business of weaving 
and selling fiver glass decorative fabrics and fiber glass indus- 
trial f:yvrics in or about February 1956 by acquiring HESS 

Ho & COMPANY, INC., a corporation orernized and existing under 


the laws of the State of Delaware, with its principal offices in 


the City, County and State of New York, which was engaged in such 


business; and has continued thereafter in such business by opera- 
ting HESS, GOLDSMITH & COMPANY, INC. as a wholly-c.ned subsidiary 
luntil in or about September 1962, and subscquently as a division of 
BURLINGTON. Whenever reference is made herein to defendant BUR- 
LINGTON, such reference shall be deemed to include HESS, GOLDSMITH | 


& COMPANY, INC. 


10. Upon information and belief, defendant J, P. 


Inc. (hereinafter called "STEVENS") is and was 


LICH & 


all times | 


corporation organize 1 existing under 

w York with its ) offices 
d in busi- 

bout 1962 

until October 10, 1966, DOMMERI as employed der contract 
a factor by TEXTURA and also made loans and advances of money on 
oczasion to TEXTURA, DOMMERICH is not made a defendant herein, 


but is hereby named as a co-conspirator, 


12. The following officers and employees of the 


corporate defendants and of DOMMERICH are hereby named 


conspirators: 


S of 


ction or 


| 
| 


llcorporated by re 


herein as 


| 
| 
| 
| 
| 
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AS AND FOR A FIRST, 
SEPARATE AND DISTINCT 
CAUSE OF ACTION, PLAIN- 
WIFF, CARLYLE MICHELMAN 
TRUSTEE OF TEXTURA LTD., 
IN BANKRUPTCY PROCEEDINGS, 
ALLEGES : 


15. At all times mentioned herein, TEXTURA (and/or 
}its former affiliate and predecessor in interest, GLASS FABRICS, 


INC.) has purchascd o- sought to purchase a}l or : bstantially 


all of its requirements of fiber glass decorative fabrics from the | 
| 


defendants herein, commencing at: least as carly as 1956 in the 
case of defendants BURLINGTON 2:d STEVENS, and in or about June 


1963 in the case of defendant CLARK-SCHLWEBEL. 


16. With respect to such purchases, the defendants, 


until in or about July 1%56. extended credit to THeXTURA on terns 
which were accorded t» competing purchasers of fiber glass decora- 


tive fabrics. 


17. Because of quality control problers it has been 


necessary in the fiber glass decorative fabric industry for the 
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|weavers, including the defendants herein, to accept returns of 
 detewber quality material from purchasers or to make adjustments 
in price therefor, through credits or otherwise, Until in or 
|}about October 1964, the defendants herein followed this practice 
with TEXTURA, as with competing purchasers, and made price reduc- 


tions or allowed credits for all material of inferior quality pur- 


chased from them by TEXTURA, 


18. Since in or about at least 1964, the exict date 
|being unknown to plaintiff, the defendants hercin have b en 
engaged in an unlawful and continuing combination and conspiracy 


I 


(hereinafter called “the conspiracy") in unreasonable restraint 


‘ii 


of interstate trade and commerce in fiber glass decorative fabrics, 


in violation of Section 1 of the Sherman Act 


19. The aforesaid combination and conspiracy has con- 
sisted of continuing agreements, understandings and concerted act- 
ions by and between the defendants to restrain, suppress, avoid 
and eliminate price competition in the sale of fiber glass decora- 
tive fabrics by fixing, stabiliziny and maintaining prices and 


terms and conditions, including the extension of credit and the 


In furtherance of the aforesaid conspiracy, 
conuiencing in or about October 1964, defen int CLARK-SCISIE 


| determined to coerce, force and induce T 


lsist fron submitting and pursuing claims with respect to the in- 
|| ferion quality of fiber glass dccorative fabrics purchased by 

| TEXTUPA from said defenuint, and obt2ining price adjustments or 
Jjeredit.s therefor, or failing in that, to injure and destro 
WYXTUIV.'S business and eliminate TEXTURA fr mm competition with 


other customers of said defendant, 


21. Thereafter, in furtherance of the conspiracy, 
|the defendants herein and the co-conspirators entered into various 


agrecients and took concerted actions, the aim, object und purpose 


of whith was end is to coerce, force and induce TEXTURA to cease 


and desist from submitting and pursuing the aforesaid claims with 


respect to inferior quality, or failing in that, to injure, and 


|j}destroy TEXTURA'S business and climinate TEXTURA from coinpetition 


with other customers of the defendants, 


™ 
99 
22. The aforesaid conspiracy was effected and furth- 


ered by the defendants and co-concpirators herein as follcws: 


c 


(a) Cowmencing in or about October 1964, and ty 
lcontinuing to date, defendant CLARK=SCIZIEBEL has arbitrarily, | 
and despite clear proof in support thereof, rejccted all claims | 


mye 


XTURA concerning the inferior quality of fiber glass decora- 


~ 
Vw 
— 
~ 
b 
~ 


tive fabrics sold by said defendant to TEXTURA: and has likewise 
a 


|refused to make any price adjustments or allow credits therxcfor, 


| 
| 


|or even to accept return of the defective fabrics; and has thus 
| 


|| discriminated against TEXTURA ani in favor of other competing 


customers of said defendant, 


|| (b) By in or about February 1966, TEXTURA had 
} 


|}accumulated losses, by reason of such purchases of defective | 
fabrics from defendant CLARK=SCITWIEBEL and said defendant's refusal 
-o make adjustments thercfor, in an amount of at least $30,000.00. 


Defendant CLARK-SCHVEBEL continue? te reject TEXTURA'S claims and | 


TEXTURA was compelled to take a credit for $30,000.00 against | 


invoices payable to CLARK-SCHWVEBEL, 


56 
(c) Defendant CLARK-SCIWIEBEL thereupon, threatened 

reprisals and, on or about June 9, 1956, invoked an arbitration 
clause contained as a standard term in its sales contracts, In- 
however, of submitting TEXTURA'S aforesaid claims to arbi- 
|tration, defendant CLARK=SCIWIEBEL sought to intimidate and threaten 
TEXTURA by asserting a claim against TEXTURA in the amount of 
$92,234.20, which amount was greatly inflated not only by the 
aforesaid $30,000.00 but by claims for unwoven fiber glass and 


amounts not then due, 


(ad) Pursuant to and in furtherance of tim afore- 


said conspiracy between the defendants herein, defendant BURLING- 


'GVON, in or about July 1966, threatened to restrict TEXTURA'S 


credit unless TEXTURA settled the dispute with defendant CLAPK- 


SCHVYEBIL,. BURLINGTON also demanded a personal guarantee of TEX= 
TURA'S Gebts from plaintiff PCWRIE, Simultancously, defendant 
STEVENS also threatened to restrict TFXTURA'S ecrcdit and likewise 


demanded a personal guara:tee froin plaintiff PCVRIE. 


(ec) Thereafter, in or about July 1°66, pursuant 


to and in furtherance of the aforesaid conspiracy, all the defen- 


dants refused to extend any crecit whatsoever to TEXTURA and re- 
quired that all TEXTURA'S purchases from them of fiber glass 


decorative products be made on a C,.0O.D, basis. 


(f) Pursuant to and in furtherance of the afore- 


said conspiracy, defendant BURLINGTON also halted deliveries of | 


|fabrics to TEXTURA under contracts already in proccss, 
a 


(g) Pursuant to and in furtherance of the afore=- 
said conspiracy, defendant CLARY=SCIAIEBEL, upon information and 
|bolief, conspired with and induced the co-conzpirator, DOMMERICH, 
to cancel ics factoring arrangements with TEXYVURA, DOMMERICil 


served notice of such cancellation upon TEXTURA on or about August | 


10, 1966, effective October 10, 1956. 


(h) Thus coerced by the concerted actions of the 


defendants and co-conspirators, TEXTURA had no alternative but to | 
settle the dispute with defendant CLARK-SCIAIEBEL, which it did on 
or about Septecinber 26, 1966, on terms which were highly unfavor- 


able and punitive to TEXTURA. 


Defendants neve 


23% 


|| spiracy and acted in concert to 
| 


|} to injure and ad 


Gest 


| . . 
}in furtherance 


(a) Defendants 


|} to pay for all purchases, 


| TEXTURA'S 


Defendant 


(b) 


}to deliver 


| 


larye 


decorative fabric lines 


a larye quantity of the most 


|}petitor of TEXTURA, 


24. 
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tition, 


and destroy its business, all 


and coi 


“rtheless 


| favory of other competitive custone 


BURLINGTON 
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on crder 


imoortant 


All the aforesa 
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- 14 
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persi 


coerce and penalize TEX 


business. 


have continued 


discriminating agai 


sort 


from it by 


(c) Defendant BURLINGTON nas 


such 


id acts 
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unreasonable restraint 
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of defendants 
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fabric line 


and conduct of the 


sted in their con- 


PImrTrTpDn 
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thereto and 


to reguire TEXTURA 


failed anc refused 
Ant fiber glass 


XTU 


nevertheless solid 


to a con- 


defen- 


dants herein constituted unlawful conspiracy to climinate compe- 


TEXTURA and to injure 


of trade 


erce in fiber glass decorative fabrics aisong the several 
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28. TEXTURA has been and will continue to be damaged | 
by reason of the aforesaid unlawful acts of the defendants in the | 
amount of not less than $2,075.000.00. Under Section 4 of the 


Clayton Act (15 U.S §15) plaintiff CAR 


CLA, 1, TRUSTEE 


OF TEXTURA, LID., IN BANKRUPTCY PROCEEDING to recover 


from defendants threefold the damages sustained by TEXTURA, and 


the costs of this suit, including a reasonable attorney's fee, 


unlawful acts and conduct of the 


defendants have already virtually destroyed TEXTURA'S business anc 


property, and are a continuing and immediate threat to its exis- 


tence, Unless defendants are enjjoined and restrained frem con- 
C J 


tinuing their wrongful practices, TEXTURA will suffer ixceparable 


and irremedial damage for which it has no adequate remedy at law, 


SDA DAMIR 
SEPARATE 


AS AND FOR A SECOND, 
AND DISTINCT CAUSE OF ACTION, 


PLAINTIFF, CARLYLE MICHELMAN, 


TRUSTEE OF “'EXTURA, LTD., IN 
BANKRUPTCY PROCEEDINGS, ALLEGES: 


30. Repeats and realleges each and every allegation 


contained in Paragraphs "15" through "23" hereof, inclusive, with 


the same force and effect as if herein fully repeated 


31. The aforesaid acts and conduct of defendant 


CLARK-SCIRIEBEL in refusing to make adjustments for inferior quali- 


° y 4 


ty fiber glass decorative fabrics purchased from it by TEXTURA 


ee 
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have constitute 


‘al 


1 unlawful discrimination by said defendant aga 


TEXTURA and in favor of other competing customers of said defen- 


| 


dant, in violation of Sections 2(a) and (e) of the Clayton Act 
as amended by the Robinson-Patman Act (15 U.S.C.A. §§13(a) and 


(e) ). 


32. The aforesaid unlawful acts and conduct of each 
of the defendanzs in refusing to extend credit on TEXTURA‘S pur- 
terms accorded to other competing customers of said defendants 
have constituted and continue to constitute unlawful discrimina- 


tion hi each of said defendants against TEXiURA and in favor of 


said other customers, in violation of Sections 2(a) and (e) of the 


Clayton Act as amended by the Robinson~-Patman Act (15 U.S.C... 


chases from thein of fiber glass decorative fabrics on the same 


(a) and (e) ). 


contained in Paragraphs "26" through "29" hereof, inclusive, with 
the same force and effect as if herein fully repeated. 


AS AND FOR A THIRD, SEPARATE 
AND DISTINCT CAUSE OF ACTTION, 
PLAINTIFF, CARLYLE MICHELMAN, 
TRUSTEE OF TEXTUPRA, LTD., IN 
BANKRUPTCY PROCEEDINGS, ALLEGES : 


33. Repeats and realleges each and every allegation 


34. At all times mentioned herein, TEXTURA (and/or 


- [FZ = 
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‘14 


and concert 


OY a 


ra 
eve 


La} 
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tion in the sale of fiber glass industrial fabrics, 
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lspired to do, including, among other things, the following: 

| 

\| (a) Agreed to fix, maintain, adhere to, stab- | 
1} 

1] } 
lilize and increase prices and terns and condit for the l 

| 
lof fiber glass industrial fabrics to customers. 


sion at the following locations in New York Cit 


Moritz Hotel; 


| (2) At the Brookshire Hotel; 


, 
2 
~ 


(4) At Bryant Park; 
| (5) At Cheers Restaurant; 


‘ 


| (6) At the French Shack Restaurant; 


=~ te 


(7) 


in writing, or or 


communications. 


38. 


}tion and conspira 


|\discov:vy thereof 


4 j . ID oO 
inave become aware 


|Industrics, Inc., 


39. 


by the exercise of due diligence, inasmuch 


acy had been frau 
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At the Town House, and at various 


offices of the corporate defendants 


and various other hotels, restaur=- 


e 


ants and locations in New York City. 


(c) Used a secret ccde or veiled terminology, 


ally, to camouflauge price-fixing agreements and 


Plaintiffs had no knowledge of the said conbina-~ 


cy, or of any facts which might have lead to the 


until October 9, 1964, and they could first 


of the unlawful conspiracy as the result of the 


et al, Criminal Action No. 64 CR. 


filina of an information against the defendants herein and others 

$ s 

lin this district on October 9, 1964 (United States v. Burlington 

871). Plain-~ 

tiffs could not have uncovered the conspiracy at an earlier date 
i 2 


as the unlawful conspir-; 


dulently concealed by the defendants herein, 


ihe unlawful combination and con: 


Dp 


iracy herein- 


before charged has had the follewing effects among others: 
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(a) Prices of fiber glass industrial fabrics 
throughout the United States and to TEXTURA have been arti- 
fically raised, fixed and stabilized at high and non-competitive 


levels. 


(b) Price competition in the sale of fiber 
glass industrial fabrics throughout the United States has been re- 


strained, suppressed < id eliminated. 


(c) Purchasers of fiber glass indus rial 
including TEXTURA, throughout the United States have been 
of the benefit of free and open price competition when 


such fabrics, 


40. All the aforesaid acts and conduct of the defen- 


dants herein have constituted and continue to constitute an illega 


monopolization, attempt to menopolize, and combination and con- 
spiracy to monopolize a part of the trade and cozunerce in fiber 


industrial fabrics among the several states, in violation 


of Section 2 of the Sherman Act (15 U.S.C.A. 


41. As a direct and proximate result 


> 


said unlawful acts and condvet of the defendants, 
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tinuing 


and 
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y virtually destroyed TEXTURA'S 
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are a continuing and inm 
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contained in Paragraph "27" hereof with the same force and effect 


as if herein fully repeated. 


48. FENESTRA has been and will continue to be 
damagea by reason of the aforesaid unlawful acts and cunduct of 
the defendants in the amount of not less than $500,000.00. Under 
Section 4 of the Clayton Act (15 U.S.C.A. ) FENE is entitle 
to recover from defendants threefold the damages sustained by 
FENESTRA, and the costs of this suit, including a reasonable 


attorney's fee. 


49. ‘The aforesaid unjJawful acts and conduct of defen+ 


dants have seriously injured FENESTRA'S business and property and 


are a continuing and immediate threat to its existence. Unless pa 


fendants are enjoined and restrained from continuing their wrong- 


ful practices, FENESTRA will suffer irreparable and irremedial 
damage for which it has no adequate remedy at law, 
AS AND FOR A FIFTH, 
SEPARATE AND DISTINCT 
CAUSE OF ACTION, PLAIN- 
TIFF POWRIE ALLEGES : 
50. Repeats and realleges each and every allegation 


contained in Paragraphs "15" through "25" hereof, inclusive, with 
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51. The aforesaid unlawful acts ani conduct of de- 
fendants were and are also directed against plaintiff POWRIE, 
who is the President and majority stockholder of TEXTURA and 
FENESTRA, and who has pledged his own property as security for 
loans to TEXTURA by the co-conspirator, DOMMERICH, and personally 


the same force and effect as if herein ful! .epeated. “9 
guaranteed perfomnance bonds for TEXTURA, 


52. As a direct and proximate result of the afore- 
said unlawful acts of the defendants, PCWRIE has been in: red in 
his business and property and has suffered and will centinue to 
suffer great monetary damage through loss of salary and other 
benefits, loss of his aforesaid property and liability on the 


aforesaid perfoxinance bonds, 


53. Repeats and realleges each and every allegation 
contained in Paragraph "27" hereof with the same force and effect 


as if herein fully repeated, 


54, POWRIE has been and will continue to be damaged 


by reason of the aforesaid unlawful acts and conduct of the defen- 
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dants in the amount of not less than $575,000. 
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4 of the Clayton Act (15 U.S.C.A. §15) PO 


|!cover from defendants threefold the 


and the costs of this suit, inclu 


The aforesaid unlawful acts an 
fendants have serio. 
are a continuing and 
and continue in business. Unless 


|restrained from continuing thei 


and irreimedial 


against defen- 


as follows: 


Ge. as Plaintiff, CARLYLE MICHELMAN, TRUSTEE OF 


TEXTURA, LTD., IN BANKRUPTCY PROCEEDINGS, demands treble damages 


against defendants in the amount of: 


5,000.00 on the first and 
causes of action. 
$300,000.00 on the third 


of action. 


On the fourth cause of action, 


FENESTRA demands treb lamages ag Ss ‘fendents in the amount 


ee es > 


of $1,500,000.00. 


Cc. On the £ifth cause 


demands treble damages against d 


efendants 


$1,725,000.00. 


II. Pemnanently enjoining and restraining defendan 


them, their directors, officers, employees 


and all other persons acting i mncert or participating with tt 


other unlawful acts and practic 


Granting plaintiffs reasonable attorneys 


YY 


fees, interest, and the costs and disbursements of this action, 


2 


B. Granting plainti 


legal or equitabie relief as to the Court 


REGAN GOLDFARS 


A MEMBER 


ATTORNEYS FOR PLAINTIFFS 


, New York 10022 
. 421-8300 
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Plaintiffs pursuant to Rule 38 of the Federal 


Rules of Civil Procedure, hereby demand a trial by jury of 


this action. 


NEGAN GOLDFARB 


bs ia ae ee 

A MEMBER OF 
ATTORNE@ZS FOR PLAINTIFFS 
445 Pavy Avenue 
New You:, New York 10022 
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4. Denies ca and very ulleqa 
in paragraph of the amended corpiaint numbers 


admits that Clark-Schwebe) Fiber Glass Corpo 
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th intention 


nancial 


benefit 


between 


Schwebel 
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10. 
the laws of 
of business 
11. Upon information 
(hereinafte1 "Textura") 
existing under the laws 
1964 until December 
fiber glass fabrics from Clark- 
12. Upon information 
Inc. (hereinafter "Fen stra") 
under the laws of the State of Ca 


28, 1964 until sometime after Aug 


wholly-owned subsidiary of Text 


13. Upon informat 
(hereinafter "powrie") i 
hereto a resident and 
and from 1964 and at all 
officer, director and major} 
Upon information and bel £) 


officer 


1966, 


major 


ity 


14. 


Upon information ana belief, Vernes Grafstrom 


he has been shareholder of Textura and from 1962 until 


February 1967 he was a director ane f£ficer of Textur 
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\ 
\ 
| 

("Grafstr om") 1S a resident of the Bahomas. Since 1962 

Sometime after August 1, 1966, the exact datc unknown, 


Grafs 


tion and belief, since 1965 end at all times relevant hereto 


Vernes Grafstrom was and still is an officer and director 


of Fenestra. Grafstrom is 4 co-conspirator and 


has 


been named a defendant on the counterclaim herein. 


All 


of the acts complained of herein were a 


*ha 
1c 


Knowledge and belief that the . presentations n 


were not true and correct or with reckless disregard f | 
their truth and were done for the purpose of inducina | 
of fiber glass fabrics to Textura and obtaining credit and j 
rebates for advertising for Textura. Defendants on the 
counterclaim and their co-conspirators knew that if they had 

’ correctly stated Texturu's financial condition and disclosed 
material facts affecting its solvency, they w ad have been | 


unable to obtain credit or rebates for advertising for Textura. 


] 
1G. The fraud and deceit complained of herein in- | 
cluded; 
(a) The knowing maintenance of inaccurate 
books of account and financial records for 
Textura and Fenestra for the vears 1964 through i 
1966; 


(b) The preparation of false2 anc misleading 

' 

financial statements for the years 1964 through { 
{ 

1966 which among cther things overstated Textura's 
incom., net worth, and working capital on all 
monthly and quarterly financial statements. | 
; | 
t 
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(c) The distribution of these false 
and misleading financial] statements or the 
information contained ther 
1964 through 1966 

(d) The preparation of fa) 
leading financial projections for 1964, 1965, 


and 1966 which among other things overstated 


4 


anticipated sales, revenue 
understated expenses. 

(e) The distribution of such false and 
misleading financial projections or the in- 
formation contained t'.erein. 

(f) Falsely representing the financial 
solvency and ability of Textura to carry on 
its business in 1965 and 1966 by, among other 
things, overstating net worth, working capital 
and assets. 

(g) The failure to disclose all 
material facts relating to Textura's financial] 
condition and solvency including but not limited 
to Textura's failure to meet revenue and income 
projections and the refusal of other suppli 
to sell and/or deliver goods to Textura for 
reasons of its nonpayment of bills in 1965 and 
1966. 

(h) The deliberate creation of a false 
illusion of financial support for Textura by 
Powrie and Grafstrom, when such financial sup- 
port was not intended, by presenting Grafstroi 
and Powrie as men of substantial personal worth 


who were supporting and would continue to suppor 


Textura, and by promising personal guaranteo: 


which were not forthcoming in 1966. 
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16. Stevens is a Delaware corporation wit 


principal place of business in New York, 


17. Upon information and belief, ''extura is 
California corporation. From December 28, 1964 until De 
13, 1966, Textura purchased decorative fiberglass fabrics 


from Stevens on credit. 


18. Upon information and belief, Fenestra i 
California corporation. From December 28, 1964 until sometime 
after August 1, 1966 Fenestra was a wholly-owned subsidiary of 


Alc 


Textura. 


19. - Upon information and belief, Malcolm G. Powrie 


4s a resident of California. From 1964 and at all times rele- 


vant hereto, he was an officer, director and majority share- 


holder of Textura. P@wrie was and still is an officer and 
director of Fenestra; sometime after August 1, 1966, he became 


Fenestra's majority shareholder. 


20. Upon information and belicf, Vernes Grafstrom 
is a resident of the Bahamas; since 1962 he has been a share- 
“holder of Textura, and from 1962 until February 1967 he was a 


director and officer of Textura. Sometime after August 1, 1966, 


| 


| 


Grafstrom became a shareholder of Fenestra, and since 1965 has 


been an officer and director of Fenestra. 


21. Counterclaim defendants combined and conspired 
amony, themselves, with Textura and Fenestra employees, and 
with others unknown, to induce Stevens ,to sell fiberglass 
fabrics and extend credit to Textura by falsely representing 


the financial condition of Textura t “sunterclaim 


L 4 


tion of @ecelving Stevens, and for their 
financial benefit. Counterclaim 
had truly represented Textura's financial 


would not have extended credit to Textura. 


22. Counterclaim defendants pt 
to Stevens false and misleading financial statement 
years 1964 through 1966 which, 


Textura's income, net worth end working capital on 


and quarterly financial statements. 


23. Counterclaim defendants disse ininated 
orally and in writing, false misleading financi 
jections for 1904 through 1966, which, among other 
overstated anticipated sales, revenues and income, 


stated, exp 


24h. Counterclaim defendants orally imparted vo 
Stevens false and misleading, information about the financial 
condition of Textura for the years 1964 through 1966, 


misrepresentations in 1965 and 1966 of the financial 


ow 


and ability of Textura to carry on its business, by, amor 
other things, overstating net worth, working capital and 
assets. 

25. Counterclaim defendants false 


Textura's financial condition to Stevens by deliberately ccn- 


cealing material facts relating to Textura's financial con- 


dition and solvency, including but not limited to: 


(a) Textura's failure to meet revenue and 
income projections; 


(bo) The refusal of other suppliers 


and/or deliver foods to Textura bee 
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dividually and Grafstrom 11 


liable to Stevens. 


WHEREFORE, J. P. Stevens & Co., Inc. 
») arainst plaintiffs dismissing the Amended Complaint, (/ 
(a) against plaintiffs di 
i ‘claim jointly and severally against Malcoln - 
its counterclaim jointiy «ana | 
Powriec, Vernes Grafstrom, Fen stra Fabrics, and Jextura : Hdd 
1 Af e mh Cf . te los roi ts yo t } ‘ 
| the amount of $517,156.60 plus lost | } 


vosts and disbursements of this action, 
mined, (c) for the costs and disbn 


PAUL, WEISS, GOLDPERG 


WHARTON & GARRIS 
Attorneys for J. P. 
"345 Park Avenue 
New York, New York 
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fabrics, thelr conversion int lraperi-e ind h rile hereof for 
various uses in office, commercial, apartment, public I ther 


buildings; und (c) admits that pnlaintiff Textura purchased de 


~ 
ct 


within the period of time covere 


6.-8. Denies knowledge or information sufficient to forma 


minimis amounts of fiber glass industrial fab ingtor 


York, and avers that its principal place of business is in 


boro, North Carolina. 


10.-ll. Denies knowledge or information sufficient to form a 


except admits that L.F. Dommerich and Comp>ny, Inc. ("Dommerich") 
is not a defendant herein and that plaintiffs purport to name it 
as a co-conspirator. 


12.-14. Denies the allegations of paragraphs 12, 13 and 14. 


Denies knowledge or information sufficient to form a 


nw 
Sa) 


belief as to the truth of the allegations in paragraph 15, except 


admits and avers that during the period of time covered by tlie 


Amended Complaint Textura purchased or sought to purchase fiber 


16. Denies the allegations of paragraph 16, except admits 
and avers that the defendant Burlington has at all times applied 
to Textura the same credit policies applicable to all purchasers 
and that Textura is still indebted to Burlington in a substan- 


tial amount. 


glass decorative fabrics from defendant Burlington. 


ed 


bed ‘ a 5 


te oe 


4 . 
93 
s 
- 3 = 
17. enle know ledg r informatior if f nt t form a 
} 
| belief i t th trut f t ] t I f apt } rd + 
| | 
+ ’ ive! ‘ + th t i 
during tl riod r y the A int te 
7 ¢ ? r- 
j}/ returns f inferior Lit te! extur t r | 
| 
chaser oO! pe! jla ( ratil } and ha take 1u 
| 
1} iccount there t thr nh it t Or therwl irth y 
| answering, le f nt Jurlington er t it ractice } ] 
! 
Nith regard t retur! inferior quality material it 
time modifi_.d or discriminatorily applied as to Textura or n | 
of the plaintiff herein 
| 18.-55 Denlé the rll it1or f paragranhs 18 t ~ Yoo 
inclusive 
FLRST AFFIRM i [ I 
| 
The Ame led ( laint ind each of the five eparat uses 
| 
| 
of action alls i therein, fail t« tate a claim upor I | 
relief can be grante 
| 
SEC D I \TIVE DEI 
Plaintiffs' claims accruing more than four years prior to } 
the commencement of this lawsuit are barred by the statute of 
| 
limitations and laches. 
| 
COUNTERCL 


For its counterclaim against Fenestra Fabrics, Inc 
("Fenestra"), Textura Ltd. ("Texiura"), Malcolm G. Powrie ("Powrig" 
«ond Vernes F. Grafstrom ("Grafstrom"), Burlington avers: 

Lis Counterclaim defendants combined and conspired among 
themselves, with employees of Textura and Fenestra, and with 
parties unknown, to induce Burlington to sell fiber glass fabric 
and to extend credit to Textura by falsely representing the finan4 


cial condition of Textura to Burlington and by fraucaulently con 


cezling from and failing to disclese to Burlington material 


a — ne ~ * 
- “ 7 4 = 3 - 2) — 
4 e cl “ = 
4+ ue) U ~ 
a pe ° ~ 


which, 


anticl} 


eS 
: 


. 


insolvency, including, but not limited to: (i) the tr 


of Textura's real estate to Powrie in 1965 and 1966; (11). 
the cancellation of Powrie's personal indebtedness to 
Textura in 1966 without consideration; (iii) the payment 
by Textura of the personal expenses of its officers in 


- §6 - 


(c) Willfully misrepresented to Burlington the 
al solven of Textura and its ability to carry on 
es In tne ear 964 196 in 1966 by, among 
ings, over-stating net worth, working capital and 
(a) #3 ly concealed material facts relat 
tura's financial ndition and solvency, includin 


%t limited to, Textura's failure to meet revenue an 


ons and the refusal of other supplier 


pay its bills in 1965 and 1966; 


7 


1965 and 1966; ana (iv) the use of Textura's funds 


OL 


that contracts and orders regarding work begun by Text 


we 


wi 


it stockholders in 1966. 


(g) Suppressed and concealed from Burlington the fact 


sre being and were to be transferred to other con) 


ich Powrie was financially interested, or otherwis 


sed of to Powrie's personal profit and gain, at a 


ien counterclaim defendants, but not Burlington, knew 


finan- 
{te 
ALS 
! 
yther 


assets; 


1, but 

a | 
| 

s to 

failure 


~ 


ibility by falsely representiny that Grafstrom and Powrie : 
re ien of bstantial ersonal UY who were Jiviny and } 
| 
ild continue to provide financial support for Textura in 
ysunts at least ufficient to enable Textura t9 pay its 
lls to Burlington; 
(f) Intentional] failed fully to disclose personal 
nancial transactions with Textura which were financiall 
| 
‘ } 
ttrimental to Textura and contributed to its financ 


to buy 


. x * 
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ee Sa 

Textura 1 be unable to pay its bills or continue 1n | 

business. 

10. ur l not e..tendse x a ‘? tur 
if counterclaim defendant had not ide the isrer entation | 
complained of herein and had fully and accurately d:.sclosed to 

| 
it Textura's true financial condition. 

1 In making sales f fiber glass fabr and extending } 
credit to Textura during the years 1964 throuch 1966, Burlington | 
relied on the fal r resentations complained of herein without | 
knowing them to } false and counterclaim defendant were fully | 
aware that Burlington was relying on these representations. 
Counterclaim defendants had a duty and oblication to Burlington 
to di l« ful 1 curatel the tri financial posit n f 

| 
Textura. 

i Tt was not until August 1970 that |! linaton knew or 
had reas t know of the fraud and deceit « laine of herein. | 

ES ré 1 of th fraud c ] re ee th interc] 5 


1 i , ¥ 
sold and delivered. t rextura but never paid for. Burlinaton h 
een further damaged by 1 of pi 1ts n unt t et 
ascertained. | 
14. The isrepr mntations ¢ lained of herein were 1de | 
| 
willfully, with the intent t ieceive Burlingt 1 and t ind t | 
to sell f er la fabri ind to extena redit to Textura. | 
' 
These misrep! tatior ere made with the I ledge t t the 
would cau é dT 1 inju t Burli ton. I ré I l 
willful « luct, Burlington 1 entitled t unit e da ‘ n 
the amour of $590,000 
| ee The ict ’ ] representatl int other nduct -aOm=- 
plained of her onstituting fraud and deceit were done r 
authorized to be done or were acquiesced in with full kn wledae 


thereof, by Powrie individually and by Graf ndividnal ls 


(b) On its countercl 


yet to be determined; 


Malcolm G. Powrie, Vernes F. Gré 


and Textura Ltd., in the amount 


(d) Such other relief 


- 
»fendant individually liabl 
! 

y Lr ; r u nt | 
lismi ng the Amended Complaint; | 

| 

| 


fstrom, Fenestra FPabrics, Inc’. 
of $516,156.60, plus lost prof 
disbursements of this action; 


as the court may deem appropri 


ROBERT P. LYN? ena. ie 
1345 Avenue of the Americas 
New York, New Yor} 10019 
BERGSON, BORKLAND, MARGOLIS 


& ADLER 


jointly and severally against 


| 
| 
and | 


ate. 


888 - 17th Street, N. ‘NV. 
Washington, D. C. 20006 


Attorneys for Burlington 
Industries, Ine. 
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' UNITED STATES DIST2ICT COURT 
SOUTHERN DISTRICT CY? Ne&w xX 


| CARLYLE 

TURA, LTD. t 
FENESTRA FABRICS, INC. AND 
| G, POWRIE, 


MALCOLIA 


Plaintiffs, 


-against- 


CLARK-SCHVEBEL PIB= 
TION, BURLINGTON 
J. P. STEVENS & COMPANY, 


. GLASS CORPORA= 
USTRIES, INC. AND 


UST 
INC., 


~ 
date 


De‘cndants, 


-and= 


|| VERNES GRAFSTROM, 


Plaintiffs CARLYLE MICHELMAN, 


LTD, ("TEXTURA"), FPENESTRA FABRICS, INC. 


G. POWRIE ("PYNRIE") 


Gli ~STi.UM. ’“GRAFSTEOM"), 


("FENESTRA" ) 
ane defendant on the counterc): 


by their attorneys, 


REP LY 


CIVIL 


Trustee of THXTURA, 


and MALCOLM 


i> 
mast 


VERNEZS 


for their reply 


the counterclaim ccntained in the answer of defendant CLARK-=- 
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SCHWEBEL FIBER GLASS CORPORATION ("CLARK-. CHWEBEL") to the 


amended complaint: 


1. Deny each and every allegation contained in 
= 


| Paragraph "8" of the answer, except admits that Gefendant CLARK- 
SCHWEBEL has purported to assert an affirmative defense and coun- 


terclaim as alleged therein. 


2. Deny, upon information and belicf, each and 
Qr 


every allegation contained in Paragraph "9" of the answer. 


3. Deny each and every allegation contain a in 
Paragraph "ll" of the answer, except admit that TEXTURA is a 
corporation duly organized under the laws of the State : Cali- 
fornia and that it and its predecessor, GLASS FABRICS, INC., pure 


chased fiber glass fabrics from CLARK=-SCHWEBEL on credit until 


in or about March 1966. 


4. Deny each and every allegation contained in 


Paragraph "14" of the answer except admit that GRAFSTROM is a 
resident of the Bahamas, has been a sharcholder, director and 
officer of TEXTURNA since in or about 1962, has been a shareholder, 


officer and director of FENESTRA since in or about 1965 and has 


ites 
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been named a,defendant on the purported counterclaim herein. | 


uw 
. 


Deny each and every allegation contained in 


Paragraphs "15" and "16" of the answer. 


6. Deny knowledge or information sufficient to 


3 


} form a belief as to each and every allegation contained in 


Paragraphs "17", apo. 719" and, *20™ of the answer, except deny 


that any false oO: “raudulent representations or acts wcre made 
or engaged in by plaintiffs or GRAFSTROM, and admit that CLARK- 


| SCHWEBEL extended certain credit to TEXTURA for purchases and 


|| gor an "Engineer's Guide” sales brochure. 


7. Deny each and every allegaticn contained in 


|| Paragraph "21" of the answer. 
| 


8. Deny each and every allegation contained in 


| Paragraphs "22", "23" and "24" of the answer. 


a | FOR A FIRST AFFIRMATIVE | 


\] DEFENSE 


9, This Court lacks jurisdiction over the person 


of the prospective defendant-by-counterclaim GRAFSTROM. | 


10. Defendant CLARK-SCHWEBEL by serving the 


and Counterclaim has attempted 


- 


Answer to the Amended Complaint 


| to amend its pleadings without leave of Court or .1e written con= 


sent of plaintiffs to so amend the pleading, as required by Rule 


| 95(a) of the Federal Rules of Civil Procedure. 


ll. By reason of the foregoing, defendant's pur- | 


| ported pleading is in violation of the Federal Rules of Civil Pro- 


i| cedure and therefore without validity. 


FOR A THIRD AFFIRMATIVE 


| DEFENSE 


12. Defendant CLARK-SCIIWEBEL has attempted by means 


Complaint along with 


of the service of the Answer to the Amended 


|| the Summons to bring in an additional party and assert a counter= | 


claim just three weeks prior the deadline for completion of 


all discovery imposed by prior peremptory order of this Court. 


| Saha ; ; 
13. Plaintiffs were not given any opportunity to 


be heard on the question of bringing in an additional party or 


ey 
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asserting a counterclaim at this extremely late stage in the pro- 
| 


ceedings, nor were all the material facts disclosed in defendant's 


ex varte cypplication. 


14. Based upon the foregoing, defendant's counter- | 


claim and its attempt to bring in GRAFSTROM as an additional party 


on the counterclaim are improper and invalid. 


FOR A FOURTH AVIFIRMATIVE 
___DEPENSE 


15. At this extremely late stage in the action 
it is oppressive and unreasonable to attempt to bring in addi- 
tional parties and to assert the counterclaim in question, thus 
depriving plaintiffs and GRAFSTROM of any reasonable opportunity 


for discovery. 


16. Defendants admit knowledge of the alleged 
combination and conspiracy at least as early as August, 1970 and 
have had ample opportunity to assert their counterclaim and t% 
join GRAFSTROM upon proper. notice end hearing long prior to 


December 9, 1970. 


17. By reason of the foregoing, it would be an 
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abuse of discretion to allow defendant CLARK-SCHWEBEL to assert 
this counterclaim or to bring in GRAFSTROM as an additional party 
thereon. 
FOR A FIFTH APFIRMATIVE 
DEFENSE 
18. Defendant CLARK-SCHWEBEL has failed to state 


a claim upon which relief can be granted. 


FOR A SIXTH AFFIRMATIVE 


| 
DEYENSE 
| 


19. Upon information and belicf, this Court lacks 


jurisdiction of the subject mattcr of the counterclaim, 


WHEREFORE, plaintiffs and defendant on the counter- 


claim demand judgment dismissing the counterclaim together with 


the costs and disbursements of this action and granting such other 


and further relief as the Court may deem appropriate. 


Dated: New York, New York : 
December 28, 1970 REG.N GOLDFARB POWELL & QUIN 


| deen Be eens 
A MEMBER ©.’ THE FIA 

ATYORNEYS FCR PLAINTIFFS AND 
DEFENDANT ON TUE COUNTERCLAIM 

445 Park Avenue 

New York, New York 10022 


Tel. No. 421-6800 


noTic OF ENTRY 


Siit- Please take ootice that th 


trvg capy of s 


e within is a (certified) 


duly entered in the office of the cierk of the within 


namec*court on 


Dated, 


Yours, et 


19 


Cy 


REGAN GOLDFARB POWELL & QUINN 


.ttorneys for 


Office and Post Of 
445 PARK A 


BOROUCMH OF MANHATTAN 


To 


Artorney(s) for 


NOTICE OF SET 


fice Address 
VENUE 


NEW YORK. N.Y. 10022 


Re ———————SS 


Sir: — Please take notice that an order 


of which the within is a true 


for settlement to the Hon. 


copy will be presented 


one of the judges of the within named Cov at 
on the day of 19 
at M 
Dated, 
Yours, etc., 


. REGAN GOLDFARB POWELL & QUINN 


Attorneys for 


Office and Post O 


{fice Address 


445 PARK AVENUE 


BUROUGH OF MANHATTAN 


To 


. 


Arorney(s) for 


NEW YORK. N. Y. 10022 


Index No 66 CIV. 4230 Year 19 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


CARLYLE MICHELMAN, et al, 
Plaintiffs, 
-against- 
C:.A%) .SCHWEBEL FIBER GLASS 
COL» JRATION, et al, 
Defendants, 


-and= 
VEKNES GRAFSTROM, 
Defendant on the Counterclaim. 


REPLY 
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REGAN GOLDFARB POWELL & QUINN 


Attorneys we snios sees & Defendant 
on j 
Office and pos §, counterclaim 
445 PARK AVENUE 


BOROUGH OF MANHATTAN NEW YORK.N. Y. 10022 


212) 421-8800 


Attorney(s) for 


Service of a copy of the withio 


is hereby admitted 
Dated, 


Attorney(s) for 


OO lll_=aSSSeee 
1800-©1969, JULIUS BLUMBERG, INC, 80 EXCHAN 


STATE OF NEW YORK, COUNTY OF CERTIFICATION BY ATTORNEY 


The undersigned, an attorney admitted to practice in the courts of New York State, certifies that the within 
has been compared by the unde rsigned with the original and 
found to be a t.ue and complete copy 


Dated 


STATE OF NEW YORK. COUNTY OF ATTORNEY'S AFFIRMATION 


The undersigned, an attorney aamitted to practice in the courts of New York State. shows: that deponent is 


ittorney (s) of record for 
the within action; that dey nent has read the foregoing 
and knows the contents thereof; that the same is true to deponent’s own Konowled exee ot ¢ the matters therein 


stated to be allezed on inforn on and belief, and that as to those matters depone it be ” true Deponent 
further says that the reasen this verification is made by deponent and not by 


The grounds of dey nent’s belief as to all matters not stated up deponent's knowledge are as follows 


The undersigned affirms that the foregoing sratements are t under the penalties of perjury 


Dated 


STATE OF NEW YORK, COUNTY Of INDIVIDUAL VeRIFICATION 


. being duly sworn, deposes and says that 

nent is the in the within action: that deponent has 

read the foregoing and knows the contents thereof; that 

the same is true to deponent wn knowledge. except as to the matters therein stated to be alleged on information and 
helief. and that as to those matters deponent believes it to be 


Sworn to before me, this day of 


STATE OF NEW YORK, COUNTY OF CORPORATE VERIFICATION 


" being duly sworn de poses and says that de ponent is the 
of the corporation 


named in the within action; that deponent has read the foregoing 
and knows the contents thereof; and that the same is true to deponents own knowledge. except as to the matters therein 


stated to be alleged upon information and belief, and as to those matters deponent believes it to he true 


I 


This verification is made by deponent because 
is a corporation Deponent is an officer thereof, to-wit. it 
The grounds of deponent’s belief as to all matters not stated upon deponent's knowledge are as follows 


Sworn to before me, this day of 


STATE OF NEW YORK, COUNTY Of s« AFFIDAVIT OF SERVICE BY MAIL 


being duly sworn, deposes and says, that deponent is not a party to the action, is over 18 years of age and resides at 


That on the day of 19 deponent served the within 


upon 


attorney(s) for 


in this action, at 
the address designated hy said attorney(s) for that purpose 


wy of same enclosed in a postpaid properly addressed wrapper, in a post office official 
United States post ofhce department within the State of New York 
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hy depositing a true Coy 


depository under the exclusive care and custody of the 


Sworn to before me, this day of 


STATE OF NEW YORK, COUNTY OF AFFIDAVIT OF PERSONAL SERVICE 


being duly sworn, deposes and says, that deponent is not a party to the action, is over 18 years of age and resides at 


That on the day of 19 atNo 


deponent served the within 


upon 
the herein, by delivering a true copy thereof te personally, Deponent knew the 
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UNITED STATES DISTRICT COURT 
SOUTHER). DISTRICT OF NEW YORK 


CARLYLE MICIELMAN, TRUSTEE OF TEX= 


TURA, LTD. IN BANKRUPTCY PROCEED= » 
INGS, FENESTRA FABRICS, INC. AND 
MALCOLM G,. POWRIE, * 
Plaintiffs, + 
Y 
-against- _ REPLY 
* 
CLARY =SCHWEBEL FIBER SLASS CORPORA~ 66 CIV. 4230 


ION, BURLINGTON INDUSTRIES, INC. 7 
AD J. P. STEVENS & COMPANY, INC., 


Defendants, 


-and-=- 
VERNES GRAFSTROM, 


Defendant on the * 
Counterclaim. 


Plaintiffs CARLYLE MICHELMAN, Trustee of TEXTURA, 


LTD. ("TEXTURA"), FENESTRA FABRICS, INC, ("“FENESTRA") and MALCOLM 


G. POWRIE ("POWRIE") and defendant on the counterclaim VERNES 
GRAFSTROM ("GRAFSTROM"), by their attorneys, for their reply to 
the counterclaim contained in the answer of defendant J. P. 


("STEVENS") to the amended complaint: 


STEVENS & COMPANY, INC. 
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1. Deny each and every allegation contained in 


Paragraph "14" of the Answer. 


2. Deny each and every allegation contained in 
Paragraph "15" of the Answer, except admits that there appears to 
be diversity of citizenship between STEVENS and each counterclaim 


defendant. 


3. Deny each and every allevation contained in 
Paragraph "17" of the Answer, except admit that TEXTURA is a 
corporation duly organized under the laws of the State of Cali- 
fornia and that it and its predecessor, GLASS FABRICS, INC., 
purchased fiber glass fabrics from STEVENS from time to time 
en credit until TEXTURA was forced out of business in or about 


December 1966. 


4. Deny each and every allegation contained in 


Paragraphs "21" through "26" inclusive of the Answer. 


5. Deny knowledge or information sufficient to 
form a belief as wo each and every allegation contained in 
Paragraphs "27" and “28" of the Answer, except deny that any 
false or fraudulent representations or acts were made or engaged 
in by plaintiffs or GRAFSTROM, and admit that STEVENS extended 


. 


certain credit to T “URA for purchases, 


ote 
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6. Deny each and every allegation contained 


in Paragraphs "29" through "32" inclusive of the Answer. 


FOR’A FIRST AFFIRMATIVE 


7. This Court lacks jurisdiction over the person 
of the prospective defendant-by-count reclaim GRAFSTROM. 


FOR A SECOND AFFIRMATIVE 


DETELISE 


8. Defendant STEVENS by serving the Answer to 
the Ainended Complaint and Counterclaim has attempted to amend 


its pleadings without leave of Court or the written consent of 


plaintiffs to so amend the pleading, as required by Rule 15(a) 


of the Federal Rules of Civil Procedure. 


9. By reason of the foregoing, defendant's pur- 
ported pleading is in violation of the Federal Rules of Civil 


Procedure and therefore without validity. 


FOR A THIRD AFFIRMATIVE 
DEFENSE 


10. Defendant STEVENS has attempted by means of 


the service of the Answer to the Amended Complaint to bring in 
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an additional party and assert a counterclaim after the deadline 
for completion of all discovery imposed by prior peremptory order 


of this Court. 


ll. Plaintiffs were not given any opportunity to 
be heard on the question of bringing in ~ additional party or 


asserting a counterclaim at this extremely late stage in the pro- 


ceedings. 


12. Based upon the foregoing, defendant's counter=- 
claim and its attempt to bring in GRAFSTROM as an additional 


party on the counterclain are improper and invalid. 


FOR A FOURTH AFFIRMATIVE 
DEFENSE 
13. At this extremely late stage in the action 
it is oppressive and unreasonable to attempt to bring in addi- 
tional parties and to assert the counterclaim in question, thus 


depriving plaintiffs and GRAFSTROM of any reasonable opportunity 


for discovery. 


14. Defendant admits knowledge of the alleged 


combination and conspiracy at least as early as August, 1970 and 


wits 
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has had ample opportunity to assert its counterclaim and to join 
GRAFSTROM upon proper notice and hearing. 


s 
15. By reason of the foregoing, it would be an 


abuse of discretion to allow defendant STEVENS to assert this 
counterclaim or to bring in GRAFSTROM as an additional party 
thereon. 


FOR A FIFTH AFFIRMATIVE 
DEFENSE 


— — 


16. Defendant STEVENS has failed to state a 
claim upon which relief can be granted. 
FOR A SIXTH AFFIRMATIVE 
DEFENSE 


17. Upon information and belief, this Court lacks 


jurisdiction of the subject matter of the counterclaim. 


WHEREFORE, plaintiffs and defendant on the counter-= 
claim demand judgment dismissing the counterclaim together with 
the co: ~- and disbursements of this action and granting such other 
and further relief as the Court may deem appropriate. 


Dated: New York, New York 


January 21, 1971 sis conorass POWELL & QUI 
Fd P 4 
(es FA Cy oo a. ene 
By_/.7<> Wcrieat ty 
. A MEMBER OF THE FIRM 


ATTORNEYS FOR PLAINTIFFS AND DEFEN- 
DANT ON THE CCUNTERCLAIM 

445 Park Avcnue 

New York, New York 10022 
Tel. No. 421-8600 


NOTICE OF ENTRY 


Sir:- Please take notice that the within is a (certified) 
true copy of a 
duly entezed in the office of the clerk of the within 


named court on 19 


Dated, 
Yours, etc., 


C REGAN GOLDFARB POWELL & QUINN 
Attorneys for 
Office and Post Office Address 
445 PARK AVENUE 


BOROUGH OF MANHATTAN NEW YORK, N. Y. 10022 
To 
Attorney(s) for 


————_—_— NOTICE OF SETTLEMENT —————— 


Sir:— Please take notice that an order 


of which the within is a true copy will be presented 


for settlement to the Hon. 


one of the judges of the within named Court, at 


on the day of 19 
at M. 
Dated, 


= Yours, etc., 
.. REGAN GOLDFARB POWELL & QUINN 
Altorneys for 
Office and Post Office Address 
445 PARK AVENUE 


BOROUGH OF MANHATTAN NEW YORK, N. Y. 10022 


Td y 


Attorney(s) for 
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UNI" ED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


CARLYLE MICHELMAN, et al, 


Plaintiffs, 


-against=- 


CLARK-SCHWEBEL FIBER GLASS 
CORPORATION, et al, 


Defendants, 
a 2... eo : 
REPLY 


REGAN GOLDFARB POWELL & QUINN 
Auorneys for Plaintiffs. & Defendant 


on, fhe, Founterc Lam ns 
445 PARK AVENUE 


BOROUGH OF MANHATTAN NEW YORK. N. Y. 10022 


212) 421-8800 


Service of a copy of the within 


is hereby admitted. 
Dated, 


Attorney(s) for 


1800-©1e63, sULius BLUMBERG. INC, 6O EXCHA PLACE, MH, ¥, 4 


Ell 
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STATE OF NEW YORK, COUNTY OIF CERTIFICATION BY ATTORNEY 


The undersigned, an attorney admitted to practice in the courts of New York State, certifies that the within 
y I 


has been compared by the undersigned with the original and 
found to be a true and complete copy. 


Dated: 


STATE OF NEW YORK, COUNTY OF ATTORNEY'S AFFIRMATION 
The undersigned, an attorney admitted to practice in the courts of New York State, shows: that deponent is 

the attorney (s) of record for 

in the within action; that deponent has read the foregoing 

and knows the contents thereof; that the same is true to deponent’s own knowledge, except as to the matters therein 


stated to be alleged on information and belief, and that as to those matters deponent believes it to be true. Deponent 
further says that the reason this verification is made by deponent and not by 


The grounds of deponent’s belief as to all matters not stated upon deponent’s knowledge are as follows: 


The undersigned affirms that the foregoing statements are true, under the penalties of perjury. 


Dated: 
STATE OF NEW YORK, COUNTY OF ss INDIVIDUAL VERIFICATION 
ss ; , being duly sworn, deposes and says that 
deponent is the in the within action; that deponent has 
read the foregoing and knows the contents thereof; that 


the same is true to deponent’s own knowledge, except as to the matters therein stated to be alleged on information and 
belief, and that as to those matters deponent believes it to be true. 


Sworn to before me, this day of 19 . ss 
STATE OF NEW YORK, COUNTY OF én CORPORATE VERIFICATION 
, being duly sworn, deposes and says that deponent is the 
of : the corporation 

named in the within action; that deponent has read the foregoing 


and knows the contents thereof; and that the same is true to deponent’s own knowledge, except as to the matters therein 
stated to be alleged upon information and belief, and as to those matters deponent believes it to be true 

This verification is made by deponent because 

isa corporation. Deponent is an officer thereof, to-wit. its 

The grounds of de) nent’s belief a+ to all matters not stated upon deponent’s knowledge are as follows: 


Sworn to before me, this day of 19 

STATE OF NEW YORK, COUNTY OF 88 AFFIDAVIT OF SERVICE BY MAIL 
being duly sworn, depos. and says, that depon 1 not a party to the action, is over 18 years of age and resides at 
That on the day of 19 = deponent served the within 

upon attorney (s) for 


in this action, at 
the address designated by said attorney(s) for that purpose 


hy depositing a true copy of same enclosed in a postpaid properly addressed wrapper, in a post office — official 
depository under the exclusive care and custody of the United States post office department within the State of New York. 
Sworn to before me, this day of 19 

STATE OF NEW YORK, COUNTY OF a8.: AFFIDAVIT OF PERSONAL SERVICE 


. 
being duly sworn, deposes and says, that deponent is noi # party to the action, is over 18 years of age and resides at 


That on the day oi 19 at No. 
deponent served the within 
upon 
the herein, by delivering a true copy thereof to h personally. Deponent knew the 
person so served to be the person mentioned and described in said papers . » th therein. 


Sworn to before me, this day of 19 


UNITID STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YOR 


CARLYLE MICHELMAN, TRUSTEE OF TEX 
TURA, LID. IN BANKRUPTCY PROCEED= « 
INGS, FENESTRA FABRICS, INC. AND 


MALCOLM G. POWRIE, * 
Plaintiffs, * 
* 
-against= REPLY 
* 
CLARK=SCHWEBEL FIBER GLASS CORP= 66 CIV. 4230 
ORATION, BURLINGTON INDUSTRIES, * 
NC. AND J. P. STEVENS & COMPANY, 
INC, * 
Defendants, . 
-and= 


VERNES GRAFSTROM, 


Defendant on the 
Counterclaim. 


a 


Plaintiffs CARLYLE MICHELMAN, Trustee of TEXTURA, 
LTD. ("“TEXTURA"), FENESTRA FABRICS, INC. ("“FENESTRA") and MALCOLM 
G. POWRIE ("POWRIE") and defendant on the counterclaim VERNES 
GRAFSTROM ("GRAFSTROM"), by their attorneys, for their reply to 
the counterclaim contained in the answer of defendant BURLINGTON 


INDUSTRIES, INC. ("BURLINGTON") to the amended complaint: 
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l. Deny each and every allegation contained 


in Paragraph "1" of the Counterclaim. 


2. Deny, upon information and belief, each and 
J 


every allegation contained in Paragraph "2" of the Counterclaim. 


3. Deny each and every allegation contained in 
Paragraph "4" of the Counterclaim, except admit that TEXTURA is 
a corporation duly or ).nized under the laws of the State of 
California and that it and its predecessor, GLASS FABRICS, INC., 
purchased fiber glass fabrics from BURLINGTON from time to time 
or. credit until TEXTURA was forced out of business in or about 


December 1966. 


4. Deny each and every allegation contained in 


Paragraphs "8" and "9" of the Counterclaim. 


5. Deny knowledge or information sufficient to 
form a belief as to each and every allegation contained in Para- 
graphs "10" and "11" of the Counterclaim, except deny that any 
false or fraudulent representations or acts were made or en- 
gaged in by plaintiffs or GRAFSTROM, and admit that BURLINGTON 


extended certain credit to TEXTURA for purchases. 


sothin 
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FOR A FIRST AFFIRMATIVE 
DEFENSE 


6. This Court lacks jurisdiction over the person 


’ 
of the prospective defendant-by-counterclaim GRAPSTROM. 


FOR A SECOND AFFIRMATIVE 
DREPENSE 


7. Defendant BURLINGTON by serving the Answer 
to the Amended Complaint and Counterclaim has attempted to amend 
its pleadings without leave of Court or the written consent of 
plaintiffs to so amend the pleading, as required by Rule 15(a) 


of the Federal Rules of Civil Procedure. 


8. By reason of the foregoing, defendant's pur- 
ported pleading is in violation of the Federal Rules of Civil 


Procedure and therefore without validity. 


FOR A THIRD AFFIRMATIVE 
DEFENSE 


9. Defendant BURLINGTON has attempted by means 
of the service of the Answer to the Amended Complaint to bring in 
an additional party and assert a counterclaim after the deadline 


for completion of all discovery imposed by prior peremptory order 


of this Court. 
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10. Plaintiffs were not given any opportunity to 


be heard on the question of bringing in an additional party or 


, 
asserting a counterclaim at this extremely late stage in the 


proceedings. 


11. Based upon the foreusing, defendant's counter- 
claim a~* ** attempt to bring in GRAFSTROM as an additional party 
on the counterclaim are improper and invalid. 

FOR A FOURTH AFFIRMATIVE 
DEST ENSE 
is extremely late stage in the action 
and unreasonable to attempt to bring in addi- 
tional parties and to assert the counterclaim in question, thus 
depriving plaintiffs and GRAFSTROM of any reasonable opportunity 


for discovery. 


13. Defendant admits knowledge of the alleged 
combination and conspiracy at least as early as August, 1970 and 
has had ample opportunity to assert its counterclaim and to join 


GRAFSTROM upon proper notice and hearing. 


ote 
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14. By reason of the fo. egoing, it would be an 


abuse of discretion to allow defendant BURLINGTON to assert this 
’ 
counterclaim or to bring in GRAFSTROM as an additional party 


thereon. 


FOR A FIFTH AFFIRMATIVE 


DEFENSE 


15. Defendant BURLINGTON has failed to state 


a claim upon which relief can be granted. 


FOR A SIXTH AFFIRMATIVE 


DEPMISE 


16. Upon information and belief, this Court lacks 


jurisdiction of the subject matter of the counterclaim. 


WHEREFORE, plaintiffs and defendant on the counter- 
claim demanii judgment dismissing the counterclaim cogether with 
the costs and disbursements of this action and granting such other 
and further relief as the Court may deem appropriate. 


Dated: New York, New York 
January 21, 1971 REGAN GOLDFARB POWELL & QUINN 


y, y 
- 4 
2 ————_ 


A y. 
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“A MEMBER/OF THE FIRA 
ATTORNEYS FOR PLAINTIFFS AND DEFEN= 
DANT ON THES COUNTERCLAIM 
445 Park Avenue 

New York, New York 10022 

Tel. No. 421-8800 


NOTICE OF ENTRY Index No 66 CIV. 42 30 Year 19 
UNITED STATES DISTRICT COURT 
Sir:- Please take notice that the within is a (certified) SOUTHERN DISTRICT OF NEW YORK 


true copy of a 


duly entered in the office of the clerk of the within — a a 


et al, 


named,court on 19 


CARLYLE MICHELMAN, 


Dated, * ; . 
Plaintiffs, 


Yours, etc, 


C REGAN GOLDFARB POWELL & QUINN F 
-against=- 


Altorneys for 


Office and Post Office Address CLARK-SCHWEBEL FIBER GLASS 
445 PARK AVENUE CORPORATION, et al, 


BOROUGH OF MANHATTAN NEW YORK, N. Y. 10022 Defendants 
’ 


To 


Anrtorney(s) for 


— +«=—(NOTICE OF SETHLENENT OS REPLY 


Sir: — Please take notice that an order 


of which the within is a true copy will be presented 
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REGAN GOLC-FARB POWELL & QUINN 


Attorneys tor P aintiffts & Defendant 


one of the judges of the within named Court, at on e Countercialim 
Office and Post Office Address, Telephone 


445 PARK AVENUE 


for settlement to the Hon. 


on the day of 19 
BOROUGH OF MANHATTAN NEW YORK, N. ¥. 10022 

at M. 212) 421-8800 

Dated, EEE = ~~} 
To 

Yours, etc, 
< REGAN GOLDFARB POWELL & QUINN Attorney(s) for 
Attorneys for —————EE——EEEE ——$—$—$—$$—$—$————————————_—_—___—_—} 
Office and Post Office Address Service of a copy of the wiihin 
445 PARK AVENUE is hereby admitted. 
BOROUGH OF MANHATTAN NEW YORK, N. Y. 10022 Dated, 


4 
To z 
‘ Attorney(s) for 
Attarney(s) for 


he 


STATE OF NEW YORK, COUNTY OF 1 2 1 CERTIFICATION BY ATTORNEY 


The undersigned, an attorney admitted to practice in the courts of New York State, certifies that the within 


has been compared hv the undersigned with the original and 
found to be a true and complete copy. 


Dated 


STATE OF NEW YORK, COUNTY OF ATTORNEY'S AFFIRMATION 


The undersigned, an attorney admitted to practice in the courts of New York State, shows: that deponent is 


the attorney(s) of record for 

in the within action; that deponent has read the foregoing 

and knows the contents thereof; that the same is true to deponent’s own knowledge, except as to the matters therein 
stated to be alleged on informaticn and belief, and that as to those matters deponent believes it to be true Deponent 
further says that the reason this verification is made by deponent and not by 


The grounds of deponent’s belief as to ali matters not stated upon deponent’s knowledge are as follows: 


The undersigned affirms that the foregoing statements are true, under the penalties of perjury 


Pp 
Dated: 


STATE OF NEW YORK, COUNTY OF INDIVIDUAL VERIFICATION 


, being duly sworn, deposes and says that 

deponent is the in the within action; that deponent has 

read the foregoing and knows the contents thereof; that 

the same is true to deponent’s own knowledge, except as to the matters therein stated to be alleged on information and 
belief. and that as to those matters deponent believes it to be true 


Sworn to before me, this day of 19 


STATE OF NEW YORK, COUNTY OF 88.: CORPORATE VERIFICATION 


, being duly sworn, deposes and says that deronent is the 


of the co poration 
named in the within action; that deponent has read the foregoing 


and knows the contents thereof; and that the same is true to deponent’s own knowledge, except as to the matters therein 
stated to be alleged up 1 information and belief, and as to those matters deponent believes it to be true 

This verificetion is made by deponent because 

is a corporation. Deponent is an officer thereof, to-wit. its 

The grounds of deponent's belief as to all matters not stated upon deponent’s knowledge are as follows 


Sworn to before me, this day of 


STATE UF NEW YORK, COUNTY OF AFFIDAVIT OF SERVICE BY M 
being duly sworn, deposes and says, that deponent is not a party to the action, is over 18 years of age and resides at 


That on the day of 19  deponent served the within 
upon attorney (s) for 
i in this action, at 
the address designated by said attorney(s) for that purpose 
by depositing a true copy of same enclosed in a postpaid properly addressed wrapper, in a post office — ofhicial 
depository under the exclusive care and custody of the United States post office department within the State of New York 


Sworn to before me, this day of 19 
STATE OF NEW YORK, COUNTY OF : AFFIDAVIT OF PERSONAL SERVICE 
being duly swor.., deposes and says, that deponenf is not a party to the action, is over 18 years of age and resides at 


That on the day of 19 at No. 


deponent served the within 
upon 


the herein, by delivering a true copy thereof to personally. Deponent knew the 
person so served to be the person mentioned and des« ribed in said papers as th 


Sworn to before me, this day of 19 
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original purchase price. In November 


from the date Powrie “purchased" the Olympic apart 


Textura, he sold the building for $63,000 making 
of approximately $13,000. Powrie "purchased" the 


from Textura by giving a note. One month after 


sold the building and when the assignment for the benefit 


creditors was made, Powrie still owec in excess Oo! 


on this note cven houg 


cash on the sale of the buildins 
Aside from the obvious 


which T'extara could have had if 
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or 96,000 in June/July 1966 y i ~Orporatic 


sonal benefit of Grafstrom and Powr3 was 
contributing o Textura' 
payments, since it depleted n 
disclosure of this transaction. 
Equally, Powrie's drawing 
i@ felt he necded money 
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on business 1966 Powrie 


The plan emba 
of step transactions which 
Fabrics and exchange of its 
tura for cash Ingicr is plan, 
Powrie sold a > interest 
290,000 to Porter and Grafstrom Por 
for this interest giving Powrie $59,0 
notes. Powrie thereupon transferred 
the Landfair Apartment building. 

or their.cash equivalent tota 
Glass Fabrics for its assets and liahil 


in turn distributed the notes and cash s sharel 


Powrlie held 96% of the outstanding 


$47,000.) When Textura used these 
assets and liabilities of Glass 


of Glas 


Goodman's 
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Company in the amount of $122,267.41. it 


liable on this obligation until October 
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was done tor Powrl1e s personal veneilbl dia 


Goodman's. At no time was it ever 
had this outstanding obligation and 
liability. At no time did Textura recel 


jaation. 
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for guaranteeing 


Had these transactions not bee 
they been conducted at arms-length, they 
vided Textura with over $150,000 more in 
during 1966 when these funds were needed 


would have permitted Textura to carry on 


Moreover, had the foregoing information 


Textura's creditors including Clark-Schi 


Taytura's 


not have been extended because Textura 


detriment would have been known. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YOR 


CARLYLE MICHELMAN, TRUSTEE 
OF TEXTURA, LTD. IN 
BANKRUPTCY PROCEEDINGS, 
FENESTRA FABRICS, INC. and 
MALCOLM G. POWRIE, 
Plaintiffs, 
-against- 
CLARK-SCHWEBEL FIBER GLASS 
CORPORATION, et al., 
Defendants. 


-and- 
VERNES F. GRAFSTROM, 
Defendant on the Counter- 


claim 
COPY — 
~S 
ANSWER TO INTERROGATORIES N) 


WHITE & CASE 
Def't.Clark- 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


CARLYLE MICHELMAN, TRUSTEE OF 
TEXTURA LTD. IN BANKRUPTCY PRO~ 
CEEJINGS FENESTRA FABRICS, INC. 
' and MALCOLM G. POWRIE, 


Plaintiffs, 
~against- : PLAINTIFFS’ PROPOSED 
i PRE-TRIAL ORDER 
| CLARK-SCHWEBEL FIBER GIASS CORP= 
ORATION, BURLINGTON INDUSTRIES, 66 CIV. 4230 
| INC. and J. P. STEVENS & COM~ , 


|| PANY, INC., 


Defendants, 
-and- 
|| YVERNES GRAFSTROM, 


Defendant on the 
Counterclaim. 


On Orr? | , 1972, the attorneys for the parties 


|| to this action appeared before the Court at a pre-trial conference | 
| pursuant to local Calendar Rules 6 and 13 and Rule 16 of the 
Federal Rules of Civil Procedure, and the following action was 


| taken. 


1. The pleadings were agreed to be deemed amended 
accordance with the framing of the issues in this action in Para- 


graph 9 of this pre-trial order. 


that the trial of this action 


shall be based upon tne pleadings as amended, and 


no issues raised | 


xy the pleadings are abandoned. 


as (a) The parties stipulated that the following 


facts are not in dispute,in this action 


1. Defendants are found sact business 
District of New York and each was at relevant 
in the business of weaving and selling fiber glass 


industrial and decorative applications; 


2. Plaintiff CARLYLE MICHELMAN was duly 
appointed Trustee of plaintiff TEXTURA, in or about April 1967, 
in bankruptcy proceedings in the United States District Court 


for the Central District of California; 


3. TEXTURA purchased decorative fiber glass 


fabrics from each defendant; 


GLASS FABRICS, INC. ("GIASS FABRICS") was 


in April, 


5. TEXTURA LTD. ("TEXTURA") was formed in 


|i March, 1962 and, on or about December 28, 1964, acquired all the 


i assets of GLASS FABRICS; 


5 


6. FENESTRA FABRICS, INC. ("FENESTRA") was 
formed on January 4, 1960 as a wholly owned subsidiary of GLASS 


FABRICS ; 


7. When the assets of GLASS FABRICS were 
acquired by TEXTURA, on oc about December 28, 1964, FENESTRA was 
5 


also transferred to and continued as a wholly owned subsidiary 


of TEXTURA until sometime after August.1, 1966; 


8. Sometime after August l, 1966 the stock 
of FENESTRA was sold to POWRIE and defendant on the counterclaim 


VERNES F. GRAFSTROM ("GRAFSTROM") for a stated consideration of 


| $500.00; 


9. POWRIE was at all relevant times the 


™ 


dent, principal stockholder and a director of TEXTURA; 


| 10. POWRIE was at all relevant times the 


{| 
deat and a director of FENESTRA; 
pS Ae SSTRO} at all relevant times after 


December 28, 1964 a i x. and FENESTRA; 


Neither FENESTRA nor POWRIE purchased 


. 


for their own accounts from any of the defen- 


i Yeither FENES POWRIE sought extension 


credit for their own accounts from any of the defendants; 


j 


JOHN I. 


ices for TEXTURA in 


rics for heat-shade 


factors: 


TEXTURA'S 


decorators, did not interest i 


‘tEicient. factors: 


Crd 


TEXTURA and GLASS 


Many of the purchases by TEXTU 


FABRICS from defendants were of greige goods; 


to whom 


18. TEXTURA had customers 


clusively on a cash basis; 


19. Sometime in 1966 Menardi put TEXTURA on 


20. On or about August 10, 1966 TEXTURA was 


by its factor, L. F. DOMMERICH & COMPANY ("DUMMERICiI") 


October 10, 1966; 


account was cancelled, 


On or about December TEXTURA made 


f creditors, 
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subsequent 
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the plaintiffs’ contention that: 


l. Defendants 
manufacturers of fiber glass fabrics which they weave and 
for industrial and decorative applications. Prior to the acts 
of defendants alleged im the Amended Complaint, plaintiffs were 
in the business of converting and finishing such products and in 
their fabrication and sale for use as draperies and for sun con-= 
trol in residential, office and other buildings, for hospital 
cibicle curtains, fire retardation, oil well co’yerings and other 
applications, both industrial and decorative. Virtually all 
plaintiffs’ requirements of such products, from 1954 through 1966, | 
were purchased from these defendants. Plaintiff TEXTURA LTD. 
("TEXTURA") and its oredecessor in interest GLASS FABRICS, INC., 


were engaged in sales to jobbers, interior decorators and the 


retail trade. TEXTURA's affiliate, plaintiff FENESTRA FABRICS, 


INC. ("FENESTRA") dealt directly witi. building owners, contrac- 
tors and architects, contracting with them for fabrication and 
installation in larger buildings and projects. Plaintiff MALCOLM 
G. POWRIE ("POWRIE") was the President and majority stockholder 


of both TEXTURA and FENESTRA. 


Plaintiffs contend that, since at least 1956, the 
exact date being unknown to them, the defendants have been en= 


|! gaged in an unlawful and continuing combination and conspiracy 


in unreasonable restral of interstate trade and commerce in 


in violation of Sections 1 and 2 of the 


This conspiracy has consisted oi continuing agree- 
ments, understandings and concerted actions by and between the 
defendants to restrain, suppress, avoid and eliminate competition 

ire, distribution and 
glass fabrics by-exetrdm qT -new-satrants—into-the-industry, 
establishing--anti-comeetitive-methods~—of distribution, ~allocating 
products”and customers*-and by fixing, stabilizing and maintaining 
prices and terms and conditions of sale, including the extension 


and restriction of credit, s nents and deliveries, product 


quality and the treatment and adjustment of quality claims. 


Plaintiffs allege t, in pursuance of their conspiracy, 


defendants took various concerted actions and discriminated against 


hola) leaypabin ag bhet—the- ue foncante nave restrained=trade by am 
clunénsner-entrants—inbo-che—industry;-establishing“anti-conmeti- 
~rethods-~of" distribution, -ablocating-products~and-customers’*-ao 
peear specifically: in-the-Amended-Complaint.--it*1s the-piain- 
cont ntion..that -they are-entitled-to-include these-aliega- 
ons. in the pre-trial order and to offer proot..of-these- allega- 
sn3.. atutrial because-these three-methcds of restraining: trade 
part: and parcel of the "continuing combination and conspiracy 
interstate trade and commerce jin 
glass" “decorative" [Paragraph 18] anc “industrial” [{Para- 
seach 35) “fabrics in violation of Section 1 of the Sherman Act” 


alleged_in.the Amended Complaint... Plaintifrs contend tnat a com 
7 


plaint charging generally a 
onable restraint of trade" need not set forth every ‘specific metnod 


‘cor. nation and conspiracy in unreas- 


by which: trade wa3 unreasonably restrained. 


resulting in the destruction of plaintiffs’ business 
he bankruptcy of TEXTURA and the elimination of plain- 
rom the industry. he named co-conspirators, and the 


llowing co-conspirators among others: 


OWENS=-CORNING FIBERGLAS CORPORATION 
SHERWOOD GUMBINER 

PAUL ERSKINE 

JAMES KAHN 

PETER DUFF 

JCHN HANKIN 

WILLIAM C. O'CONNOR 

CHARLES M. TRAVIS 

LUDLOW P. “'OLLERS 

JOHN WILSO:, 


plaintiffs assert, participated in "arious aspects of the con- 


spiracy and its schemes and sub-plots. These unlawful agree- 


ments and actions were effectuated by various meetings and 


communications among the defendants and co-conspirators, in 


York City and elsewhere. 


With respect to the destruction of plaintiffs‘ 

' business, they contend that, co..nencing in or about October 19564, 
in furtherance of the aforemer.-: d conspirzcsy, defendant CLARK= 
SCHVJEBEL PIBER GLASS CORPORATION ("C°ARK=-SCHWEBEL") attempted to 
jiscourage plaintiffs from submitting and pursuing legitimate 
claims which they had with respect to the inferior quality of the 


ass fabric products purchased from CLARK-SCEVEBEL. In or 


conspirators ayreed to assist CLARK-SCHWEBEL and to intimidate 


| trarily rejected all of plaintiff's claims of inferior quality, 
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about March 1966 and thereafter, CLARK-SCHWEBEL also refused to 
extend any credit to TEXTURA. In connection with the disputes 
which thereafter arose between plaintiffs and defendant CLARK-~ 


SCHVWEBEL, the remaining defendants and some or all of the co- 


and coerce plaintiffs into submission. It is plaintiffs’ conten- 


eee 


tion that in addition to and in connection therewith the defendant 


& 


and co-conspirators conspired to destroy plaintiffs' business so 
that they would no longer be a competitive factor and could be | 
replaced by an enterprise more amenable to defendants' practices 


in the conduct of their business. 


As indicated above, defendant CLARK-SCHWEBEL arbi- 


and by such action, by refusal to extend credit and by continued | 
delivery to plaintiffs of inferior quality products it thus dis- 


sriminated against plaintiffs and in favor of competing customers 


th 


of said defendant. As a result of defendant CLARK-SCHVEBEL's | 
arbitrary and unjustified behavior described above, TEXTURA accu} 
mulated losses in the approximate sum of $30,000.09 which it was 

eventually compelled to take as a credit against invoices payable 


to CLARK=-SCHWEBEL. Thereupon CLARK-SCHVEBEL instituted an arbi- 


tration proceeding against TEXTURA in a grossly inflated amount 


} 

sate 
| 

| 
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in an attempt to intimidate TEXTURA. Simultaneously, defendants 
3URLINGTON INDUSTRIES, INC. ("BURLINGTON") and J. P. STEVENS COM- 
PANY, INC. ("STEVENS"), pursuant to said conspiracy, threatened 
to restrict TEXTURA's credit unless TEXTURA settled the dispute 
with CLARK-SCHWEBEL, upon terms obviously favorable to CLARK- 
’ 


|| SCHWEBEL, and further they began demanding personal guarantees 


from plaintiff POWRIE, as did CLARK-SCHWEBEL. In continuing 


furtherance of said conspiracy defendants either refused or 


drastically restricted plaintiffs' credit. Defendant BURLINGTON 
halted deliveries to plaintiffs of important fiber glass fabric 
products under contracts already in progress. The quality of 
| such fabrics as were delivered by defendants to plaintiffs 


deteriorated markedly. 


At this point plaintiffs had no alternative but to 
settle their dispute with CLARK-SCHWEBEL upon extremely unfavor- 
|| able terms, which eventually they could not meet. Defendants 


evertheless continued their conspiratorial behavior towards TEX- 


TURA by refusing or limiting credit, by delivering poor quality 


fabric and refusing to deliver quantities of plaintiffs' 

important fabric lines, thus exhausting plaintiffs' capital. More- 
as well as in the past, TEXTURA's factoring 

arrangements had been handled by L. F. DOMMERICH & 


("DOMMERICH"). Induced by defendants and their conduct, DOM4ERICH 


on Vtdic 


on or about August 10, 1966, cancelled its contract with TEXTURA, 
leaving TEXTURA in precariously dangerous financial condition, 
from which it could not and did noc recover. 
Plaintiffs further contend that plaintiffs FENESTRA 
} 


and POWRIE were within the target area of defendants’ conduct 


inasmuch as their acts were also directed specifically at then. 


Defendants through their concerted activity and 


conspiracy have, in unreasonable restraint of trade, in violation 
of Section 1 of the Sherman Act, eliminated competition and joint- 


ly and individually discriminated against plaintiffs in favor of 


other customers. These acts have furthermore constituted attempts 


| 
| 


to monopolize and monopolization of a part of the trade and com- 


merce in fiber glass fabric preducts, in violation of Section 2 


of the Sherman Act, and unlawful discrimination, in violation of 


| 


Sections 2(a) and (e) of the Clayton Act as amended by the Robin-e | 


son=-Patman Act. As a further result of defendants’ unlawful activi- 


ties, prices of fiber glass fabrics have been artifically raised 
or stabilized and competition has been restrained, suppressed and 


eliminated. 


Plaintiffs take the position of denying all the 
material allegations of the counterclaims. Furthermore they 


specifically deny that any false or fraudulent representations or 
| 


acts were made or engaged in by plaintiffs or defendant-by-counter- 


~~, 


claim V 
the Cor 
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ERNES F. GRAFSTROM ("GRAFSTROM"). Plaintiffs contend that 


irt lacks jurisdiction of the person of GRAFSTROM, Plain-= 


jue further that they should have had opportunity to be 


on the question of bringing in an additional party and 


asserting ccunterclaims, in light of the extremely late stage in 


4 


preceedings in which they occurred. Plaintiffs also contend 


the 
that 
the 
tions 
by th 


. 
the 
ile 


> counterclaims fail to state a cause of action and that 


Court lacks jurisdiction of the subject matter thereof. 


nm: 


Finally, it is plaintiffs' position that the allega- 


of the counterclaims are not directed to the issues raised 


e Complaint, as amended, and, in the absence of a timely 


jury demand, pursuant to Rule 38(b) of Federal Rules of Civil 


Procedure, the issues raised by the counterclaims and replies must 


be tried by the Court without a jury. Plaintiffs further object 


to defendants' contentions, in their pre-trial memorandum, concern 


br 


plaintiffs' alleged lack of standing to sue, since these were 


raised as defenses in their pleadings as required by Rules 8 


of the Federal Rules of Civil Procedure. 

‘sc a direct and proximate result of the aforesaid 
Fuad .a d conduct of the defendants, the plaintiffs have 
injured in t?. 'r business and property, and have suffered 


a ee 


| 
| 
{ 
! 
| 
| 
| 
_ 


great monetary damage through increased expenses, loss of sales 


and profits, good will and actual and potential customers The 


a . ai 


wry 


entire business of TEXTURA and FENESTRA has been effectively de- 
stroyed and TEXTUR has involuntarily been p imto bankruptcy. 


Plaintiff POWRIE has been injured individually in his business 


and property and has suffered and is continuing to suffer great 
monetary damage through loss of salary and other benefits, loss 
of his property used as security for loans, personal payment 01 
plairtiffs' obl.jations and damage to his credit and busines: 


reputation. 


Plaintiffs accordingly claim treble damages pur -iant 


to Section 4 of the Clayton Act, as follows: 


a. $8,025,000.00 for the damages suffered by 


TURA; 


b. $1,500,000.00 for the damages suffered by 


FENDESTRA; and 


c. $1,785,000.00 for the damages suffered by 


PCWRIE; 


sgether with related injunctive relief, costs and attorneys’ 


ndants sold 


ob adul 
LAL 


°LARK-SCHIWEBEL also 
aes 


3 FO) ATU Ra 


te 


2y were granted. 


almost all occasions, not 


-he goods sold to it were 


criminated with respect to ciains 


fective goods, nor rejected any clai 


. 


to t yr 
of fab 


extent 


| terms 


evaluat 


2 |i bills 


ij} tors, 


or to 


on a cash basis by STEVENS. 


of 


was independently arrived at and 


-- as well as its repeated failure to pay its bills 


extend credit 
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to TEXTURA was the same as the goods 


TEXTURA's alleged competitors. 


CLAIM OF CONSPIRAC} 


nN PATTI f 
PLAINTIFFS 


TO RESTRICT 
CREDIT 


Each defendant contends that its decision concerning the 


it would allow to TEXTURA (and the nature and 


such credit, including requests for personal guarantees) 


was on an independent 


ion of TEXTURA's credit standing and ability to pay its 


on time. 


RA's assignment for the benefit of credi- 


Prior to TEXT 


never refused to sell or deliver goods to TEXTURA 


to it. TEXTURA admits that it was never put 


BURLINGTON extendea credit to TEXTURA throughout 1966. 


All modifications of terms and conditions of credit after August | 
1966 were the result of TEXTURA's request therefor. 
! 
Prior to TEXTURA's assignment for the benefit of credi-~ 
tors, BURLINGTON never refused to make deliveries to TEXTURA. 
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AMTIT NOT % 2 ee y mownw+rD» ? 


Prior to March 1966, CLARK=SCHVEBEL Limitea TLATURA S 
credit because, among other things, of substantial and long-over- 
due unpaid accounts. Thereafter, CLARK-SCHWEBEL put TEXTURA on a 
cash basis because (a) TEXTURA improperly took a $30,000 credit, 
and then (b} defaulted twice on its agreement to pay 392,000 on 


unpaid bills. Nonetheless, in October, 1966, CLARK-SCHWEBEL 


extended TEXTURA credit on open terms. 


None of the defendants took any steps to persuade L. F. 
DOMMERICH & CO. ("DOMMERICH"), TEXTURA's factor, to terminate its 
factoring agreement with TEXTURA. Each of the defendants con- 
tends that, as DOMMERICH's pre »ident testified, DOMERICH's de- 
cision to terminate its factoring relationship with TEXTURA was 
based on the following factors: TEXTURA's failure to ‘weet every 
financial projection given to DOMMERICH; TEXTURA's factoring of 
non-existent accounts receivable; and the advice by TEXTUPRA's 
accountant that he had refused to issue TEXTURA's June, 1966 
financial statement because it contzc’ned “phony accounts receiv- 


able”. 


None of the defendants prevented or sought to prevent 
a new factor from entering into a factoring arrangement with TEX- 


TURA after the termination of TEXTURA's factoring agreement with 


DOMMERICH. As shown in, among otner places, the testimon 


1° T ry? a ) 4 » ry 1 > . 
it presen pa sloyees, i i ; 
a 4 Pe 
. 1c pyrite n 1t 4X ~~ ~ , I ) t ) 
7 7 mee H 7 — — . + mewn > 
) ‘ ter j Oa ractorl1ng 1g ¢ nh Nn LhALUIvA. 


Each of the defendants contends that plaintiff's claim 


yf price fixing on industrial fiberglass is irrelevant since none 


>€ the defendants sold industrial fiberglass to TEXTURA except 


for a de minimis sale by BURLINGTON (in th ount of $2,621.10) 
which was a close-out sale*,. The claim is also unsupported. 
With respect to decorative fiberglass fabrics, none cf 
the defendants has issued any price lists. Instead, the price 
of each decorative fiberglass fabric was negotiated separately 


with each customer by each defendant. (Zach decorative fiber 


abric is individually woven and styled to suit the customer 


specifications). Consequently, there has en no identity in 


price between the various decorative fiber glass faprics sold by 


the defendants. 


The distinction between decorative and industrial fiber- 


‘lass fabrics, as those terms are sed in the industry, is one of 


long standing. They ace for the most part woven out of different 
kinds of yarns and, in all cases, the yarns wsed in decorative 
fabrics are processed and finished differently from those to be 


*Glass Fabrics also purchased $6,239.29 of industrial 
fiberglass from Burlington. 


dant on 
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; er 
GRAFSTROM"), 
with othe:s t 


defendants 


e he prepara- 


lly prepared or cause he prey 


tion of false financial statements whith were delibera 


ites from the 


to induce credit and advertising reb 


others. 


Defendants also contend t POWRIE and CRAFSTROM orally 


Duae d 


intentionally misrepresented TEXTURA's solvency, financial 


and future propects to defendants for the purpose 


i?@ 


inducing credit. 


Defendants alsc ntend that POWRIE and 
rate misappropriation of corporate 
~ to prevent TEXTURA's creditors from being 
xxample, POWRIE caused TEXTURA to cancel his debt to 
nsideration; caused TEXTURA to pay him an overly 
nerous salary in view of its financial circumstances; caused 
} 


m 


TEXTURA to transfer real estate to himself for less than it 


fair market value; caused TEXTURA to pay his personal expenses 


excess of $10,000; and caused TEXTURA to sell himself and 

STROM all the stock in FENESTRA for an amount substantially below 
its fair marke: value. Furthermore, POWRIE and GRAFSTRIM de- 
liberately concealed from defendants their improper misappropria- 


tion of TEXTURA's assets.for their personal use. 


At all relevant times POWRIE and GRAFSTROM acted in- 


dividually and on behalf of and as agents for TEXTURA and FENES- 


Defendants contend that TEXTURA's insolvency was causrd 
by the aforesaid personal diversion of TEXTURA's cor »orate assets 


and by mismanagement of TEXTURA'sS operations. 


The facts of the counterclaims are also asserted 


affirmative defenses to the Amended Complaint. 


afend 141. show at trial that 


suffered no damage, 


TEXTURA's damages purportedly arise from its being 
driven out of business and from its loss of profits. In point of 
fact, however, TEXTURA never made money and was a loss operation. 


As is more fully set out and will be shown in defendants' couwnter-) 
; 


claim, the financial statements of TEXTURA were falsified so as 


to create the illusion of a profit when, in fact, there was none. 


Thus, instead of showing a profit of $70,000 for the six months 
eried June 30, 1965, TEXTURA, in fact, had a loss of $30,000; in- 


stead of having a substantial net worth, it was almost bankrupt. 


| 
} 
| 
| 
| 
| 


The poor financial condition and bankruptcy were not caused by 
, any act of defendants, but resulted from other factors, including | 


POWRIE's use of corporate assets for personal benefit. 


Aside from not having standing to sue, FENESTRA did not 
| 


| and could not suffer any loss. As piaintiffs themselves admitted, | 
FENESTRA had no independent economic existence. All of its sales 


| and expenses were washed directly into the books of TEXTURA,. 


| 
' 


| Any profit FENESTRA made or loss it incurred was, therefore, tvrans- 


| 


ferred to ‘YEXTURA and would be shown on TEXTURA's financial state-| 


ments. 


Aside from not having standing to sue, POWRIE has 
i no damage. By this action he seeks to recover mcneys 
which he has already recovered. for example, he seeks as danages 


~ 


moneys paid on guarantees executed on behalf of TEXTURA 
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DOMMERICH & CO. Yet, he has already recovered that money by off- 
setting it against moneys owed him by TEXTURA. hus, he can have 
no loss. He further claims loss of value of his stock. Yet, if 
‘EXTURA has been damaged and is made whole, there is no loss in 
value to his stock; and if TEXTURA has not been damaged, 

4 


there has been no independent injury to the value of the stock 


for which he may recover. What POWRIZ really seeks is double 


recovery. Plaintiffs' claims are unsubstantiated by fact. 


B. Defendants' Da 
Defendants seek substantial damages from plain- 
tiffs anc defendant-on-the-counterclaim, GRAFSTROM. They seek 
damages for those moneys which they have lost as a result of the 
intentional and fraudulent falsification of TEXTURA's financial 
statements for the purpose of inducing defendants to extend 
credit to TEXTURA which plaintiffs and GRAFSTROM knew could not 
be repaid. These damages total over $80,000. Moreover, as this 
|| was done with the full knowledge of the falsity of the financial 
statements and with the intention to induce credit which plain- 
tiffs and GRAFSTROM knew they could not repay, defendants are en- 
titled to punitive damages on their counterclaim. Defendants also 
seek reimbursement for lost profits and for reasonable costs and 


Gisbursements of these actions. 


4. ‘The parties have exchanged or identified subnstan- 
tially all of the documents expected to be offered in evidence at 


the trial. The parties reserve all obj 


J ¢ 


ments, vi stir > to their authenticity, genuineness and 
admissability a reasonable time in advance of trial. Xerox copies 
ef documents may be introduced in evidence in place of the origi- 
nals as to all documents identified and described in the parties' 
stipulation pursuant to this paragraph, with the exception only 

as to those documents the parties specifically exce 

clause by written notice served no later than December 29, 1972. 
Prompt notice of additional documents expected to be offered in 
evidence shall be given by each party to the others, and to the 


Court. 


G 


5. The parties agree that the witnesses whom each party 


now intends to call are those listed in the memoranda heretofore 
filed pursuant to local Calendar Rule 13(b) III(h). Should any 
party hereafter decide to call any additional witnesses, promot 
notice of their identity shall be given to each other party and 
'to the Court by serving and filing a supplemental pre-trial memo- 
| caudum. The supplemental pre-trial memorandum r>‘y be in a short 
form statement filed with the deputy clerk for calendars unless 
served at trial, when it is to be filed with the trial Judge. It 
shall set forth the reason why the witness was not theretofore 
identified. No witness whose identity has not yet been 


may 62 called et trial unless identified in a pre-trial memorandum, 


6. The perties agreed to limit the number of expert 


as follows: 


\+ wo i+ £ "sc Qac . } 5 a4? 5 Fra 
Of the expert witnesses nam2d in plaintiffs 


nation dated May 10, 1972, and detendants 


dated June 13, 1972, 


a. Plaintiffs agree to name their expert wit- 
nesses by November 30, 1972 and to call no more than two expert 


5 
witnesses on the issue of: 


l. Damages; 
2. Accounting; 


3. Liability. 


b. Defendants agree to call no more than two 


expert witnesses on the issue of: 


1. Damages; " 
2. Accounting; 


a,. Bkabiltitcy. 


Should any partyhereafter decide to call in addi- 
tional expert witnesses, prompt notice of their identity shall be 
given to each other party and to the Court by serving and filing 
a supplemental pre-trial memorandum. The supplemental pre-trial 
memorandum may be in a short form statement filed with the Deputy 
Clerk for Calendars, unless served at trial, when it is to be 


- 


filad with the trial judge It shall set forth the reason why the 


a 


‘tness whose identity has not yet been .isciosed may be called 


at trial unless identified in a pre-trial memorandm. 


7. The following are all of the claims for danv ges or 
for other relief asserted by the plaintiff in this action, as of 


the date of this confergnce: 


a. TEXTURA's damages (trebled) are at least 
$8,025,000.00; 

b. FENESTRA's damages (trebled) are at least 
$1,500,000.00; 

c. POWRIE's damages (trebled) are at least 
$1,785,000.00; 

d. Reasonable -‘torneys' fees, interest, costs 
and disbursements for all p.aintiffs; 

e. An injurction prohibiting defendants from con- 


tinuing their illegal acts. 


a. The following are all of the claims for damages 
or other relief asserted by defendants' counterclaims, as of the 
date of this conference: 


1. J. P. STEVENS' damages are $517,156.60 plus 


undetermined lost profits and costs and disbursements; 


2. BURLINGTON's damages are $516,156.60 plus 
Gg E 


3.  CLARK-SCHVYEBEL's damages are $557, Lasso 


plus undetermined lost profits and costs and disbur: ements. 


8. The parties also agreed on the following matters: 
(a) Plaintiéfs at this time expect to require appro-~- 


| ximately five or six trial weeks; defendants at this time -xpect 


' 
4 


to require approximately one trial week. 


; 9. The issues to be tried are formlaied by the Court 


(with the consent and agreement of the parties) as follows: 


‘1. Whether as alleged in the Amenc~ Complaint de- 
fendants conspired to and did restrain, Suppress, avoid or elimi- 


nate competition in the sale of fiber glass fabrics; 


2. Whether as alleged in the Amended Complaint de- 
| . 

fendants attempted to monopolize or did monovolize trade and 

{ 


commerce in fiber glass fabrics; 


3. Whether defendants or any of them discriminated 


against TEXTURA in connection with the sale of fiber glass fabrics) 


4. Whether each plaintiff sustained the damages 


stated in the pre-trial order, if any; 
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5. Whether the plaintiffs 


claims are barred by 


+ > ry + . - = . o ~~ ~? = 
the Statute of Limitations or laches; 


6. Whether plaintiffs fail to state a claim upon 


which relief can be granted; 


7. Whether TEXTURA is entitled to assert against 


any defendant any claims that GLASS FABRICS may have had against 
, 


8. The pericd of time and the products invclved in 


the said conspiracy, attempt to monopolize and monopolization; 
£ } & £ 


cealed by defendants from plaintiffs und, if so, what is the 


|| earliest date at which plaintiffs could have uncovered the con- 
|| spiracy by the exercise of due diligence; 
: | 10. Whether defendants are precluded from asserting 
t 
4 || the defense of lack of standing against plaintiffs POWRIE and 
FENESTRA by virtue of their failure to specifically assert lack 
| of standine as contrasted with failure to state a claim as an 
affirmative defense in their answers and, if not, do POWRIE or 


FENESTRA lack standing to sue; 


ll. Do defendants’ counterclaims state a cause of 


ection? 


9. Whether the said conspiracy was fraudulently con- 


201 
person of GRAFSTROM 


12. Does jurisdiction over the 


exist in this Court; 


13. Does jurisdiction over the subject matter of de- 


fendants' counterclaims exist in this Court; 


Oil 


14 Are defendants entitled to a tr al by jury with 


respect to the issues raised by their counterclaim; 


' 


15. Whether plaintiffs and GRAFSTROM, or any of 
them, conspired to or did defraud the defendants into extending 


credit and/or rebates to TEXTURA; 


16. Whether each defendant sustained the damages 
stated in the pre-trial order, if any; and 


} Ps 
17. Whether defendants’ are entitled to punitive 


|, damages, 
|| Dated: New York, New York 


1 1972 SO ORDERED: 


CQNSENTED TO: 


U S.D.J. 
WHITE & CASE 


By. 

A MEMBER CF THE FIRM 
ATTORNEYS FOR DEFENDANT CLARK-SCHWEBEL 
FISER GLASS CORPORATION 


\RTON & GARRISON 


4) ’ 


> Ja ‘.0 ‘ 

bee } ’ 

A MaMBeR OF Ti FIRM 

ATTORNEYS FOR DEFENDANT J. P. STEVENS 


AMID AY 
& COMPANY, INC. 


oy eee ree rN At 
BERGSOW 


is) Ber 


Rw 
J 
A MM! 
A 


ATTORME 


BORKLAND MARGOLIS & ADLER 


MEMBER OF THE FIRM 
YS FOR DEFENDANT 


BUPLINGTON INDUSTRIES, IN. 


Plaintiffs and GRAZ °STROM consent to the form of this 


Order and to all parts of this Order except they do not consent 
to Magistrate Raby's deletions of certain contentions from 


AG 
plainticz 
r 


appears 


fs' contentions set forth in Paragraph 3(b) .of this 
The deleced material, crossed out by red pencil lines, 
page 7 of this Order. 


ct 


c 


REGAN GOLDFARB POWELL & QUINN 


By 


A MEMBER OF TITE FIR 


ATTORNEYS FOR PLAINTIF?S AND GRAFSTROM | 


NOTICE OF ENTRY 
a aa 


e notice that the within is a (certified) 


1 the office of the clerk of the within 


‘ 19 


Yours, etc., 


(OLDFARB POWELL & QUINN 


ice and Post Office Address 


5 PARK AVENUE 


MANHATTAN NEW YORK. N.Y. 10022 


NOTICE OF SETTLEMENT -— = 


ke notice that an order 


vithin is a true copy will be presented 


to the Hon. 


idges of the within named Court, at 


day of i 19 


M 


rs. etc 
rours, efc., 


3OLDFARB POWELL & QUINN 


fice and Post Office Address 


445 PARK AVENUE 


MANMATTAN NEW YORK, N.Y. 10022 


Index No. 66 CIV. 4230 Year 19 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


CARLYLE MICHELMAN, et al, 


Plaintiffs, 
-against- 


CLARK-SCHWEBEL FIBER GLASS CORP- 
ORATION, et al, 


Defendants, 
-and= 
VERNES GRAFSTROM, 
Defendant on the 
_Counterciaim ____ 


PLAINTIFFS ' PROPOSED PRE- 
TRIAL ORDER 


REGAN GOLDFARB POWELL & QUINN 


Attorneyt for Plaintiffs & Def. on the 
Counterclaim 


Office and Post Office Address, Telephone 
445 PARK AVENUE 
BOROUGH OF MANHATTAN NEW YO" N.Y. 10022 


212) 421-6800 


Atterney(s) for 
Service of a copy of the within 


is hereby admitted 


Dated, 


Attorney(s) for 


C0? 
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STATE OF NEW YORK, COUNTY OF CERTIFICATION BY ATTORNEY 


The undersigned, an attorney admitted to practice: in the courts of New York State, certifies that the within 
has been compared by the undersigned with the original and 
found to be a true and complete copy 


Dated: 


STATE OF NEW YOKR, COUNTY Ol " ATTORNEY'S AFFIRMATION 


The undersigned, an attorney admitted to practice in the courts of New York State, shows: that deponent is 


the attorney(s) of record for 

in the within action; that deponent has read the foregoing 

aud knows the contents thereof; that the same is true to deponent’s own | edge, except as to the matters therein 
stated to be alleged on information and belief, and that as to those matt ponent believes it to be true. Deponent 
further says that the reason this verification is made by deponent and not by 


The grounds of deponent’s belief as to all matters not stated upon deponent’s knowledge are as follows 


, 


The undersigned affirms that the foregoing statements ave true, under the penalties of perjury. 


Dated: 


STATE OF NEW YORK, COUNTY OF f ; INDIVIDUAL VERIFICATION 


, being duly sworn, deposes and says that 

deponent is the in the within action; that deponent has 

read the foregoing and knows the contents thereof; that 

the same is true to deponent’s own knowledge, except as to the matters therein stated to be alleged on information and 
belief, and that as to those matters deponent believes ‘ 1 be true 


Sworn to before me, this day of 19 


STATE OF NEW YORK, COUNTY OF 58 CORPORATE VERIFICATION 


, being duly sworn, deposes and says that deponent is the 

of the corporation 
named in the within action; that deponent has read the foregoing 
and knows the contents thereof; and that the same is true to deponent’s own knowledge, except as to the matters therein 
stated to be alleged upon information and belief, and as to those matters deponent believes it to be true. 
This verification is made by deponent because 
is a corporation. Deponent is an officer (hereof, to-wit. its 
The grounds of deponent’s belief as to all matters not stated upon deponent’s knowledge are as follows: 


Sworn to before me, this day of 
STATE OF NEW YORK, COUNTY OF 88.: AFFIDAVIT OF SERVICE BY MAIL 
being duly sworn, deposes and says, that deponent is not a party to the action, is over 1€ years of age and resides at 


That on the day of 19 = deponent served the within 
upon attorney (s) for 
in this action, at 
the address designated by said attorney(s) for that purpose 
by depositing a true copy of same enclosed in a postpaid properly addressed wrapper, in a post office official 
depository under the exclusive care and custody of the United States post office department within the State of New York. 


Sworn to before me, this day of 19 
STATE OF NEW YORK, COUNTY OI! AFFIDAVIT OF PERSONAL SERVICE 


by. duly sworn, deposes and says, that deponent is not a party to the action, is over 18 years of age and resides at 


That on the day of 19 at No 
deponent served the within 
non 


UNITE! P\ i COURT 
WU | W } 
ez I Ic AN, OF 1 I Ae 4 : 
IN BANKRUP , FEI RA FABRICS, 
IN u } 1A Lf ) >. POW Liu, : 
CIVIL ACTI 
Plaintiffs, NO. € i 
4230 
-against- 
Cal. Bos 158 
CLARK-SCHWEBEL FIBER GLASS CORPORATION, . 
BURLINGTON INDUSTRIES, INC. and @d.«. PF. DEFENDANTS ' 
STEVENS & OMPANY, INC., : PROPOSEI Jul 
NSTRUCTIONS 
Defend its, $ 
-and- : 
VERNES F. GRAFSTROM, Defendant on 
the counter- 
claim. : 
RR. Cor Se ee Sane ees un akin saline Ginn Sodas ser Oi asl tie teen eee, ae ee 


Defendants, Clark-Schwebel Fiber Glass Corporation, 


Burlington Industries, Inc. and J. P. Stevens & Company, Inc. 


offer for consideration herewith a proposed set of jury in- 


structions. 
Respectfully submitted, 


WHITE & CASE 
Attorneys for Defendant 
Clark-Schwebel Fiber Glass <Corp. 
14 Wall Street 
New York, New York 10005 
Of Counsel: Thomas McGanney 
J. Michael Brown 


BERGSON, BORKLAND, MARGOLIS & ADLER 
Attorneys for Defendant 
Burlington Industries, Inc. 
21 Dupont Circle 
Washington, D. C. 20036 
Of Counsel: D 1ld Hardison 
Stephen Trattner 


PAUL, WEISS, RIFKIND, WHARTON & GARRISON 
Attorneys for Defendant 

J. P. Stevens & Company, Inc 
345 Park Avenue 
New York, New York 10022 

Of Counsel: Jay Topkis 

} 1 Scide]l 
Dated: New York, New York 
Oct ol ! 4 | Ly | 


jurors without b 
‘he law a 
sympathy, prejudice, or public 
the public expect that you 
der all the evidence 
the was S d by the Court, and reach 
regar Ss the consequences. 
you have heard all of the evidence, heard 

all of the < iments of counsel, it becomes my duty to give 


of the Court as to the law aprlicable to 
and it is your d.ty as jurors to follow the law as 


you in these instructions and to apply the rules 


to the facts as you find them from the evidence in the 


You are not to single out one instruction alone as 
stating the law, but must consider the instructions as a whole. 

Neither are you to be concerned with the wisdom of 
any rule of law as stated by the Court. Regardless of any 
opinion you may have as to what the law ought to be, it would 
be a violation of your sworn duty to base a verdict upon any 
other view of law than that given in the instructions of 


the Court 


; just as it would be a violation of your sworn duty, 


of the facts, to base a verdict upon anything but 


the evidence in the case. 


1¢ nied 
Maloney Elec. Co., 


mington Dowel Products Co. 


1969), modified 


Cir. 1970); in Sonken-Galamba Corp. v. Aluminum Co. 


Civil No. 14,376 (W.I V 1966); and in Estate of LeBaron v 


Rohm & Haas Co., 441 F. 2d 575 (9th < 
printed in ABA Antitrust Civi*™ Jyry Instruct 


(1972) 
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DEI ENDERED INSTI ION NO. 2 

Tha sé ho 1 be ronsidered a 1 by you 
aS an action between persons of equal standing in the comnun- 
ity of equal worth, and holding the same or similar station: 
in’ 23 2 } law doe not distinguish persons on the basis 
of wealtt all persons stand equal before the law, and are to 
be dealt with as equals in < court of justice. Nhen we speak 
of persons, for the purposes of this case corporations are to 
be considered in the same standing as persons. 


Now, aS I said, a corporation is entitled to the 
same fair trial at your hands as if it were a private person. 
All persons, including corporations, no matter what the total 
sales are or what the total income may be, whether it is in 
the hundreds of millions or in the zeros or whether it had 
losses - it doesn't make any difference - all of them must 
stand equal before the bar of justice and are to be dealt with 
as equals in this Court 

The plaintiff and the defendants in this case are 
corporations and they are entitled to the same fair and 

| 
unprejudicial treatment that any individual would receive | 
un like circumstances 

{A substantially similar charge was given in 
Hawa’ ian Oke & Liguors, Ltd. v. Joseph E. Seagram & Sons, 


LNnGo.» 272 EF. Supp. 915 (D. Hawaii 1967, rev'd 416 F. 2d 71 


(9th Cir.), cert. denied, 396 U.S. 1062 (1969), reprinted 
in ABA Antitrust Civil Jury Instructions 139-40 ONES ie ek an 
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1963), reprinted 


n 


Antitrust Civil Jury Instructi 


v. Kansas City Star Co., 193 F. Supp. 


(8th Cir.) cert. denied, 369 U.S. 


reprinted in ABA Antitrust Civil Jury Instruction: 


and in Delaware Valley Marine Si 


(E..Di. 


1965), and Park WN 
(lst Cir. 1958), reprinted in 


Civil Jury Instructions 113-14 (1972).] 


GENERAI ( VIN 
DEF ENDAN rENDERED NSTRI ION NO. 4 
You aré h »] judg yf the redibilit rE El 
witr ‘ mea that y t d id h wit! 
yo wre gol! t e11e\ ind to what extent you are gf 
to believe them. In determining I h weight yu Wil) 
give the Tt t ) yf each witn¢ ‘ hould O! ider tt 
manner 1 e te tified, wh er he impre 5e"0 ) a 
belr ruthful, whet r he showed ar bias or pr 1] 
toward oné id y£  Ehe ase of the other, whether | wed 
any bi ( pr 1j ward or1 id f the i r the 
other, whet ie has any inter ei ocm ut yme f the 
sase, and wnethe! his testi ny was Yr ynab!l LI ight f 
111 the evidence n the case. Tee 4 on] ne, among a 
number of factors, whl ou may consider lyr jeter 
what weight you will give to th testimor of each witness, 
you have the right to draw upon your own experience und 
common sense and upon all the factors that you think are 


important, in determining whether a person 15 telling the 


truth. If you believe any witness has testified falsely, 
then you may disregard all or any part 0! his testimony. 


Inconsistencies or discrepancies in the testimony 


of a witness oY between the testimony of different witnesses, 


may or may not cause you to discredit or disbelieve suc 
testimony. In weighing the effect of a discrepancy, consia 
whether it pertains to a matter of tmportance or an unl 
portant detail, and whether the discrepancy results fron 


innocent ‘rror or willful falsehood. 


given 
believe any 
your exclusive province to givé 


such 


DALY -CO.-¥. (Ss ,ouis Dairy Co., 260 


reprinted in ABA Antitrust Civil Jury Instructions 120 (1972); 


a similar charge in part was given in Clements v. McGraw-Hill} 


Publishing Co., Civil No. 143-51] (S.D.N.Y. 1964), reprinted 


Antitrust Civil Jury Instructions 119 (1972).] 


GENERA NSPTI 
DEFENDA! 
r- 
CoO? PTT » 

Plaintiff, tura, cla that iY f ictior 
of wh yy it mp | 11! + } i i eY + he Y 1 ¢ ¢ i 
conspiracy among th lefendants. Plaintiff laims that ther 
wasS a conspiracy among th lefendant to aris I tura out 
of busin¢ I restricting its credit. Before turning to 


this specific charge, you should first consider more gene! 


A consplracy 15 a combination of two or more pe! on 
to accomplish some un lawful purpose by concert: 1 action r to 
accomplish some lawful purpose by unlawful means. The essence 


of a conspiracy within the meaning of the Sherman Act 1S a 
combination or agreement to act together for the purpose and 
with the effect of imposing an unreasonable restraint on trade 
or commerce. 

If plaintiff has produced no direct ev1 lence of 
agreement, it may attempt to prove a conspiracy by asking you 
to draw inferences from defendants' conduct. However, I 
instruct you that similarity of conduct among various persons 
does not establish procf of the existence of a conspiracy. 
Parties may act similarly and yet their actions may no~ be 
necessarily directed or controlled by any agreement or under 
standing between them. It may be in a given case that a 
defendant and one or more of the other defendants or alleged 


co-conspirators arrived at the same conclusion entirely 


independent ly it is possible that ordinary busi igment ’ 
lictate 1 certain course of conduct, for instance, where a 
cust _— habitually late paying account or refusing t 
jive 1 per nal guarantee as security for credit the customer 
is st ng. It yy be such an obvious thing that everybod 
in that 1 } lt feels that it is the onl srrect action 
to t ea protect themselves individually. In this c ; 
Eros find that 1 the fact, it would not support the finding 
of ar legal yNnspiracy. 

As I stated, similarity of conduct ‘do not estab- 
lish th ten f a conspiracy. Moreover, no inferer 
of i! TY Y r+ ‘ mt + Fi, concerte 1 a ++ 4 n, r om y 
desigr mong defendant and other alleged conspirator r 
be wade fro! imilar or identical action on the part of two 
or more of them if such similar or identical action is con- 
sistent with each having acted independently. For example, 
if you find that defendants' request for Mr. Powrie's personal 
guarantee is as consistent with each having acted independently 
and in their own self-interest as with such action having 
resulted from any agreement among them, you will not consider 


such requests for a personal gu-rantee as evidence of any 
such agreement upon the part of the defendants. 

Plaintiff has the burden of proving by a prepon- 
derance of the evidence that defencants‘ actions were 


contrary to their own independent self-interest. If plain- 


tiff does not sustain this burden, no conspiracy can be foun 
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given 
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Schwebel gav extur ne ind a ed it r é J mone 
to pr t ¢ r + ra? er 1 of P ? , r y y ‘ ++ rea ; 
no ¢ idence i the ré rd t - 4 rs y . nNve?Y it r 
bety n t efendant I rning Textura' thod of tribu 
tion. Thus, no inference of a to drive tura out 
of busine be dr 1 mere] be f the t 
to an agreement betweer efendant t lrive Textura 
( of business |} restricti: Textura' x“ t, f find 
no direct evidence of such an agreement, laintiff iy prove 
a conspira / ircumstantial evidence. P] ntiff V ld h 
you infer ar jreement by the fact that defer ts° c1 lit 
perso! had era] rer ior Or rning plaintiff’ redit 
standing and jy; I future i ion or outstanding itters, 
such as pend J reauest regarding Mr. ie' personal guaranty. 
However, I instruct you that as a matter of ] , the « e | 
defendant yf re t infor mn, financial litior or 
other matters wt I ire related to 1 tura'’ bilit to pa for 
good lelivered I ] ! lefendant 10¢ ) iolate the inti 
trust iW Preparation and exchanges »f such informati j 
4 common business practice without ich rational credit deci- 
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* 
-AGAINST- CIVIL ACTION NO. 66 CIV. 4230 


CLARK-SCHWEBEL FIBER GLASS CORPORA- CAL. NO. 158(2) 
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VERNES F. GRAFSTROM, 

* 
DEFENDANT ON THE 

COUNTERCLAIM. * 
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In this action Plaintiffs allege a conspiracy among 
the Defendants and others to fix prices on fiberglass fabrics 
sold by Defendant weavers to Plaintiff TEXTURA and its predeces- 
sor GLASS FABRICS, to coerce TEXTURA into the settlement of an 
arbitration brought by Defendant CLARK-SCHWEBEL, to withdraw ex- 


tended credit privileges, stop deliveries, and sell defective 


fabrics to Plaintiffs, and to circulate false information concern- 


ing Plaintiffs POWRIE ‘and TEXTURA, all for illegal objects includ- 


ing the disciplining of TEXTURA for pressing quality complaints 
against Defendants and for marketing its goods in a manner which 


displeased more substantial customers of the Defendants. Defen- 


dants deny these allegations. 


e 
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Every contract, combination in the form of trust oF 
otherwise, or conspiracy, in restraint of trade or commerce among 


the several states, 1S declared to be illegal by Section 1 of the 
3 


Sherman Antitrust Act. Adams Dairy Co. v. St. Louis Dairy Co., 
260 F. 2d 46 (8th Cir. 1958). 

Section 4 of the Clayton Act gives, to a person O! 
business injured by violations of the antitrust laws, the righ 
to recover damages from those who have violated the law. Broad- 


« Ve Broad ing Cor , 185 F. Supp. 641 
, a ng Corp. PE 
(N.J. 1960). 

In rder for Plaintiffs to recover in this =tion, 
you must find that they have established - by a preponderance of 
the evidence - that one or more of the Defendants participated in 
a conspiracy to do the things alleged by Plaintiffs; that these 
conspiracies or any one of them was the direct and proximate caust 
of injury to Plaintil fs' business or property; and that 1t has 


been damaged in an amount which 1s reasonably ascertainable 1n 


dollars and 


308 F. 2d 46: 


BROAD DEFINITI 


The ant 1trust laws are inte nde 1 SO foste! ind re- 
serve as tem of fres¢ smpetitive enterprise; to preserve tne 


fullest practicable competition in the ma 


3S Or industry. 


nterference by 
tion, or conspiracy ith the ordinary and usual 
ing system on the open market, the freedom of individuals to 
action or not to take action according to thei own business judg- 
free and unmanipulated negotiation of terms of credit 

sale, and the free flow of goods and services, from suppliers 
to their customers, constitutes an unreasonable restraint of 
trade, and is in itself unlawful. The mere 
be business justifications for these actions, 
: 


partiall, economically reasonable, will 


£ 


are Otherwise wholly or 
not relieve the members of the combination or conspirary from lia- 


bility under > antitrust laws. 
* 


If you find from the evidence in this case that the 
Defendants, or two or more of them, or any one of them and any 
Co-Conspirator, have knowingly and wilfully agreed to conspire, 
whether tacitly or expressly, to raise, lower, maintain or stand- 
ardize fiberglass fabric prices in any way or manner, or by any 
means or method, or have conspired to establish a joint policy re- 
garding the extension of credit and/or the flow of goods sold to 
Plaintiffs or have conspired to drive Plaintiffs out of business, 
then you must find that such Defendants have violated the anti- 


trust laws. Paramount ew'S v. Warner Bros., cited in ABA, 


Antitrust Civil Jury Instructions (1972); Kitchen Designers of 


Houston, Inc. \ Earl McMillan, Ce, Civil No. 65~-H-782 (S.D. 


Tex., Houston 


GENERAL INSTRUCTIONS 


p 


to considering whether Pla 


here are certain general ma 


recover if they sustain their 

claims by a fair Ep le se of the evidence, which means 
simply that i is more likely that the things that the Plaintiffs 
seek to establish as true, are true, then it is that they are not 

that the evidence offered by the Plaintiffs, 
considered from the point of view of quality and substance, and 

‘ 

not how much or how Little of it there is when compared to Defen- 
dants' evidence, is more worthy of belief than Defendants' evi- 
dence. If upon a review of all the evidence you are satisfied 
that the Plaintiffs have sustained their burden by no matter what 
degree, that is if the evidence weighs, even slightly n thei 
favor, then the Plaintiffs are entitled to recove 
that the evidence is in even balance as 
then Plaintiffs have failed to carry their burden. 


McGraw Hill Publishing Co., Civil No. 143-51 


(2) In the present action, testimony of absent wit- 
nesses was read to you by way of deposition. Such 
entitled to the same consideration, the same rebuttable presump- 
tion that the witness speaks the truth, and the same judgment on 
your part with reference to its weight, as 1s the testimony of 


witnesses who have confronted you from the witness stand. 


coast Broadcasting Co. Jerrold Electronics Corp., Ss Oe 


this action many of the witnesses for either 
” 


cnown as interested". That is 


the outcome of 


an interested 
is no direct evidence con- 
testimony, 
,ess- 


35D 


that a person is it ¥ witness, does not 


arily wor f ie f It is only one, among a number of fac- 


J 


231 


tors, which you may consider in determining what weight to give 


to the testimony. Clements v. McGraw Hill Publishing 


a 


(4) You have observed that there has been considerable 


testimony in this case, which may be properiy designated as 


pert testimony" - in this case, the testimony of persons skilled 


in accounting and marketing, who have knowledge and experience 1n 


relation to such matters which are not within the knowledge of 


men of common education and experience. You are instructed 


such opinion evidence as has been given in this case ls 


ec 
= 


that 


competent 


evidence for your consideration, and in your del. perations you 


are entitled to give such evidence such weight and value as you 


may think it entitled, measured by the same standard 


as 


you 


would 


weigh the evidence of any other competent witness in the case. 


Adams Dairy Co. v. St. Louis Dairy Co., Supra. 


(5) Any charts or summaries admitted in evidence are 


received for the purpose of explaining facts disclosed by 


records, other documents and testimony which are in 


the case. However, such charts or summeries are not 


themselves evidence or proof of any facts. Such charts 
maries must correctly reflect facts or figures shown by 
dence in the case, in order for you to pay heed to them. 


words, such charts or summaries are used as a matter 


in 


of 


and of 

or sum- 

the evi- 
In other 


books, 


evidence in 


conven~ 


jence, to aid you in considering facts or figures si:iown by 


Washington Public Power Supply Systems v. American Pipe & Construc- 


tion Co., supra. 


the 


|| evidence in the case, and you are to treat them accordingly. 


| 
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(6) You ave been chosen and sworn as jurors in this 
case to try the issuc f fact presented by the evidence. You 
Z D 
are to perform your duty as jurors without bias or prejudice as 


to any party. The law does not permit you to be governed by 


sympathy, prejudice, or public opinion. Both the parties and the 


public expect that you will careful! ‘d impartially consider 
all the evidence in the case, follo he law as stated by the 


Court, and reach a just verdict, regardless of the consequences. 


tay ; . L + 1 -o T 7 7 
Hawaiian Oke & Liquors, Ltd. V. 
| : 


272 F. Supp. 915 (D. Hawaii 1967). 


It is the duty of this Court to give you these 
instructions as to the law applicable to this case, and it is your 
duty as jurors to follow the law as I state lt to you in these in- 


structions and to apply the rules of law to the facts as you find 


them from the evidence in the case. You are not to be concerned 


with the wisdom of any rule of law which I give you; you are duty- 
bound to accept the rules of law as I give them to you, even 
though you might otherwise have your own personal views as to what 
the law is or should be. You are not to single out one instruc- 
tion alone as stating the law, but must consider the instructions 
as a whole. The evidence ir: this case consists of the pre-trial 
admitted facts which were called to your attention, the sworn 
testimony of the witnesses for all parties, and the parties them- 
selves, all exhibits which have been received in evidence, all 
facts which have been admitted or stipulated to by the attorneys 


in Court and you must also consider all appl icable presumptions 


stated in these instructions. Indepen: 


Re 
oo 
2) 
pi 
oY 
2 

1a 

& 

10 

fe 

ro 

|. 
Ss 
: 


Loew's Inc., 148 F. Supp. 460 (S.D.N.Y. 1957); Perkins v. Standard 


O11 Co. of California, 399 U.S. 222 (1970). 
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In finding the facts and adjudging whether Plain- 
tiffs have proved their case, you must not consider for any pur 
pose an offer of evidence that was rejected or any evidence that 
was stricken out by the Court. In addition, and of equal impor- 
tance, you are instructed that evidence admitted for limited pur- 
poses must not be considered for any other purpose. You are to 
decide the case solely upon the evidence that this has been ad- 
mitted by the Court and the inferences reasonably to be drawn 


therefrom. Crown Packers V. Peelers Co., supra. Mere unsupported 
= pant de t 


_ —— - —————— — 


assertions by counsel in Opening statements or in the asking of 
questions of witnesses do not constitute any evidence whatever 
in the case, and should be disregarded by you as proof of any 


facts. Paramount Loew's v. Warner Bros., supra. You should 


attach no weight to inferences from questions, apart from the 


sense and meaning of the answers. Paramount Loew's v. Warner 


Bros., supra. But the arguments of counsel at the close of 


evi- 
dence certainly must be considered by you, for their respective 
contentions may be helpful in enabling you to search your recollec- 
tion of the evidence and determine what the evidence actually i 


Estate of Le Baron V. Rohm & Haas Co., 441 F. 94 575 (Sth Cir. 


1971). 


(7) All of the parties Defendant are corporations. 
In that connection the Court instructs you chat a corporation is 
held to the same measure of liability as an individual. A corp- 
oration acts through its officers, directors and agents and may 
through one or more of them conspire with another corporation or 


with other individuals. Any act of an officer, director or agent 
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of a corporation which is cone wit 
authority you may consider to be an act of 
It is not necessary that the corporation : ecifi 
the agent to commit such acts or make such stat 
tion is legally bound by the acts and 
agents acting within the scope of their express, implied, or 
apparent authority. By express authority is meant that type of 
authority specifically given to an agent by his superior. By 
apparent authority is meant that type of authority which outsiders 
would normally and naturally assume that the agent would have, 
in light of his position with the company and the circumstances 
Surrounding his past conduct while with the company. As a prac- 
tical matter you may consider that all acts done by an employee 
in pursuance of the business of the corporations for whom he was 
employed were impliedly authorized acts, for which the employer 


corporation may be held responsible. Continental Ore Co. v. Union 


Carbide s Carbon Corp., 289 F. 2d 86 i 1961); Paramount 


Loew's v. Warner Bros., supra. 


SHERMAN ACT-DEFINITIONS 


You now must consider the terms of the Sherman Act 


itself: The meanings of the various terms used in, or in relation 


to, the Sherman Antitrust Act, such as "conspiracy", "combination", 


“trade or commerce", “interstate commerce", have been well 


f A conspiracy is a combination of two or more persons ~ 


or corporations as in this case - by concerted action to accomplis 


some unlawful purpose by lawful or unlawful mear3, or to aze plish 


some lawful purpose by unlawful means. Hawaiian Oke & Liquors, Ltd. 


v. Joseph Cc. Seagram & Sons, Inc., supra. So, a conspiracy 1S 4a 


» ——— “ —— = ae = 


kind of unwritten partnership, Oo! combination, in which each member 
becomes, in the eyes of tie law, the agent of every other member, 

and each member is charged with responsibility for the a 
the other members in furtherance of the consp racy, which acts th 


law assumes each member to have directed or authorized. Paramount 


Loew's v. Warner Bros., supra. 


The term "trade or commerce” includes the weaving ana 


sale of fiberglas fabrics by the Defendants to the Plaintiti yn 
credit or otherwis¢ ind so you need not concern yoursell! further 
with this aspect of the Statute. Similarly, the requirement f£ the 
Antitrust act that the “trade of commerce" be “among the several 
States" is satisfied by the interstate transportation of the fab! 
by Defendants to Plaintiffs. Paramount Loew's v. Warner Br 


1e purpose of the antitrust laws is to protect tne 
public and individuals from restraints on free competition 


in order for the Plaintiffs to recover they must establish that th 


oy 
= 


onspiracy engaged in by the Defendants was one “in rest 


trade". U.S. v. Eastern Retail Lumber Dealers Ass'n. 34 05S." 


(1913). A conspiracy is automatically considered to be in restraint 


of trade if it results in the elimination of a business 


ond 
> 


result is the fixing of prices or terms such as credit terms 


which two or more competitors sell their goods. 


1.) 


v. Warner Bros., Supra; Poller v. Columbia Broadcasting Syst 


<a Bie antennae _ . “ a> 


368 U.S. 464 (1961); U.S. V- Socony-Vacuum, 310 U.S. 150 (1940). Ais 


this category are concerted refusals by suppliers to deal with a 


-10- 
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customer. Warriner Hermetics Inc. v. Copeland Refrigeration Cor 


463 F. 2d 1002 (5th Cir. 1972); Klor's v. Broadway Hale Stores, 


359 U.S. 207 (1959). 


ra this action Plaintiffs allege conspiraries of all 
these types. If, therefore, you find that the Defendants con- 
spired to fix prices as to some or all of the fiberglas. fabrics 
sold by them or any of them to TEXTURA or its predecessor GLASS 
FARKICS, or jointly established at any time a policy regarding 
the eytension of credit and terms of sale to TEXTURA, or agreed to 
refuse to process orders for TEXTURA, you need not concern your- 
self further with the question of whether these are conspiracies 
“in restraint of trade", or whether injury to competition occurred 
as a result. The law presumes this result. So also in the case 


of the conspiracy to eliminate Plaintiff from business. 


In the case of Plaintiff's charge that the Defendants 
-onspired to coerce him to settle an arbitration with CLARK- 
SCHWEBEL, the matter is equally clear, since he alleges that the 
natural and proximate result of the actions taken in furtherance 


of this conspiracy was the elimination of TEXTURA from business. 
PROOF OF CONSPIRACY 


Because of their inherent secret nature. conspiracies 
are rarely prcved hy direct evidence - but instead are generally 
proved by what is referred to in the law as circumstantial evi- 

dence, that is inferences to be drawn from the totality of Defen- 
dants' conduct, acts, communications, associations, and contacts 


with each other and with the Plaintiffs which suggest to your minted, 


-ll- 
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logically, an unlawful combination, a confederation, a coming 
together or a meeting of the minds upon a community of purpose, 

or of design, and that in some way or manner, or through some con- 
trivance, positively or tacitly, the Defendants came to a mutual 


understanding to accomplish any one of the results suggested by 


Plaintiffs. ]} Volasco Products Co. Vv. Lloyd A. Fry Roofing Co., 


—— — 


supra; Paramount Loew's v. Warner Bros., Supra. 


You are instructed that because the conspiracy is to 
be proved by circumstantial evidence does not make it any less 
provable than if it were to be proved by direct evidence. Circum- 
stantial evidence, notwithstanding whatever associations and mean- 
ing you may have ascribed to it as laymen, is no less worthy of 
belief tha. direct evidence. You are instructed that no less 
weight is to be given to Plaintiffs' case because of the circum 


stantial nature of the proof required to establish it. Woods 


Exploration & Producing Co. V- Aluminum Co. of America 284 F. 


Supp. 582 (S.D. Tex. 1968). 


In order for Plaintiffs to establish a conspiracy by 
either direct or circumstantial proof, however, you mus make a 
determination as to the existence of those facts from which Plain- 
tiffs seek to have you draw an inference, where an isSu f Fact 
exists. Thus, as to all matters as to which Plaintiff alleges one 
set of tacts are true and Defendants allege that a contrary fact or 
set of facts is true, you must first find, upon all the evi 23nce, 
that it is more likely that Plaintiffs’ allegations are true than it 


is that Defendants’ allegations are true, before you consider what 1n- 


-l]12- 
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ference is to be drawn from the facts. This applies to all fact- 
ual issues in the case, both those pertaining to the conspiracy 
' 


and those pertaining to damages. Paramount Loew's v. Warner Bros. 


Supra. 


With these lr 3 as a background, you must 
first determine from all 2 evidence in the case whether or not 


a conspiracy existed. 


There are two conspiracies alleged here: one to fix 
prices and a second to restrict credit and deliveries, to coerce 
Settlement of a lawsuit and by such means and the others alleged 


by Plaintiff to put a company and an individual out of business. 
You will first be charged regarding the price-fixing 
conspiracy 


Plaintiffs have alleged that the Defendants fixed 


the prices of all fiberglass fabrics sold to them according to a 


jformula based on the cost of the yarn which they all purchased 


' ee 
at identical prices. Defendants deny these allegations. 


The issues before you are: 


l. Have Plaintiffs proved a conspiracy to fix prices 


On all fabrics sold to them by Defendants? 


In making this determination you may consider the 
following evidence: admissions of price-fixing; Defendants’ motive 
to fix prices; Defendants' opportunity to fix prices; Similarity 


of Defendants' prices. 


2. If so, what are Plaintiffs' damages, if any? 
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In this connection you should consider the evi- 
| | 
|'dence with respect to what prices would have been charged absent a 


|;conspiracy. 


1} 3. I£€ Plaintiffs have not proved a conspiracy to [1x 
the prices on all fiberglass fabrics, have they proved a conspiracy 


lito fix the prices on industrial fabrics purchased from Defendants 


land, if so, what are Plaintiffs' damages, if any? 


| If you find that Defendants' fixed prices on in- 
|i\dustrial fabrics at various meetings, you may infer from that and 


lother corroborative evidence such as admissions and similarity of 


} 


| prices that Defendants' fixed prices on decorative abrics as well. 


mh 


| Federal Trade Comm. v. Cement Institute, 333 U.S. 683 92 L Ed. 1010; 


|,Wood v. United States, 41 U.S. 342; El Ranco, Inc. Vv. First Nation- 


1} — 


al Bank of Nevada, 406 F. 2€ 1205 (9th Cir. 1968); United States v. 


Local No. 8, Int. Ass'n. of Bridge, S., 0. & R- Le» 315 F. Supp. 


\'1202 (W. D. Washington, N. D. l 70}: In the Matter of Compudyne 


Corporation, Debtor, 255 F. Supp. 1004 (E. D. Pennsylvania 1966). 


In connection with your price-fixing determina- 
tions you are instructed that it is not necessary for you to 
| €ind that Defendints agreed on the exact prices at which they were 
| to market their fabrics; it is sufficient if you find that the 
( tormaie or method for arriving at prices or price ranges were 


agreed upon. U.S. v. Socony Vacuum Oil Co., 301 U.S. 150 (1940), 


-14- 
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You must also be charged as to the relationship of the 
|price-fixing conspiracy to the credit conspiracy. Because the De- 
fendants are guilty of one conspiracy does not mean that they are 
{| 
guilty of the other. However, you may consider Defendants involve- 
(ment in one conspiracy as bearing on their alleged involvement in 


another on the question of their tunity and motives for enter- 


‘ing int rhe ¢ Spiracy. . Cement Institute, 333 


(testimony of prior or subsequent transactions re- 


levant to show purpose and character of transactions under scrutiny). 


Now you must be charge ith respect to those of Plain- 
l'tiffs' allegations regarding what has loosely been termed the "credit 


conspiracy". A brief review of Plaintiffs' allegations is necessary: 


Plaintiff alleges first that the communications from 
CLARK-SCHWEBEL to BURLINGTON and STEVENS were not, as Defendants 
liclaim, the routine exchange of credit information, but instead were 
unsolicited attempts to induce BURLINGTON and STEVENS to join with 
CLARK-SCHWEBEL in taking various restrictive acts against Plain- 
'tiffs' account, including refusal to process orders, withdrawal 
lof extended credit terms and holding up shipments. This is a ques-~ 


tion of fact which you must resolve according to the instructions 


iigiven. If you resolve this question in Plaintiffs' favor, you then 


‘must determine whether BURLINGTON or STEVENS by words or conduct 
accepted the invitation of CLARK-SCHWEBEL to unite with them against 
TEXTURA for any one of the purposes suggested by Plaintiffs, the 
most obvious one being to force TEXTURA to drop its claim against 
CLARKOSCHWEBEL and to ‘accede to a settlement of the arbitration 
between TEXTURA and CLARK-SCHWEBEL on the terms demanded by CLARK- 


SCHWEBEL. 
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cipate in a plan, the necessary consequence of which, if carried 


out, is a restraint of commerce, is sufficient to establish con- 
spiracy if you are satisfied that that is the inference to be 


drawn from the matters proved before you. If you are so satisfied 


you may presume that acts thereafter taken wt respect to the 
Plaintiffs were in pursuance of that plan. Volasc Products Co. 
v. Lloyd A. Fry Ro supra. Of course, the mere fact 

- a a. —— ———_»-_—— 


that CLARK-SCHWEBEL urged such a policy on BURLINSTON and STEVENS 


- ~_ C4 - -h ay Y 7 ha maliocwy +o y -34 - x ~ >} 
and thereafter they adopted that policy is not sufficient to estab~ 
Df ) t 


party who is sought to be established as a conspirator simply 

adopted the policy for reasons of his own without regard % what 

his competitors did. Paramount Loew's v. Warner Bros., SU 
BE ii APE et Mee AE Ce bos: 


However, if he adopted that policy in reliance on his competitors 


y 
i i 


following a similar policy, and but for that assurance he might 
have acted differently, then you may find that he 1S a conspira~ 
tor acting on a common plan or understanding and liable for his 
actions under the Antitrust Laws. Turner, Agreement Under the 


Sherman Act, 75 Harv. L. Rev. 655 (1962). 


Therefore what you are to decide ladies and gentle- 
men of the jury, is whether or not the evidence introduced by 
Plaintiffs, specifically the internal memoranda of Defendants re- 
cording communications between them and actions taken with regard 
to the account,and the depositions of Defendants used in evidence, 
Suggest to you tnat the Defendants were acting in 4 consciously 


interdependent manner, in which case they are liable under the 


Antitrust Laws, or whether they would have taken the actions they 


-l16- 


agai 
tration, or, ultima 
fabrics business or 


methods. 


consider 


is been 


cations among one another 
Plaintiffs account, is 
cal one. must cide whether j is 9gical to infer from 
evidence it 1e se that Defendants were motivated to 
Other's teres and against TEXTURA on 
persistent quality complaints and insistence that it receive 
special treatment i he matter of quality and credit, 
plaints from customers about TEXTURA'S selling methods, (c) the 
potential injurious effe of TEXTURA'S selling methods on indus- 
try marketing practices and hence Defendants' profits, (d) the 
desire to do a favor, and, conceivably, unwillingness to refuse 
a favor, to CLARK-SCHWEBEL on account of its close personal re- 
lationship with the other two Defendants and its involvement 


with the other two Defendants in a price-fixing conspiracy of 


which SCHWEBEL had been a leader. Adams Dairy Co. v. St. Louis 


Dairy Co., Supra; Crow: ackers v. Peelers Co., supra. 


Any of these motives, if bei AG "” be sufficient 


» you not 


reason 
may 


were 


in 1966; that their sales and 
standing with Defendants was better than 


to and admitted by Defendants; that Defendants 


'Plaintizfs' credit, holding up shipments and refusing to 


orders were unprecedented in scope and intensity and can only 
be explained by the theory of united action ce TEXTURA to 
drop its quality claims, and settle 

|, tion, thereby forcing Plaintiff out of business. 


that their actions in 1966 represent the continuation 


policies regarding the TEXTURA account and that the 


ctions 


nd that 
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in determining whether Defendants' credit policies were legitimate- 
ly motivated for it represents a failure of their policies. You may 
also consider, in the light of the size and sophistication of De- 
fendants STEVENS and BURLINGTON'S credit departments, the extent of 
the inquiry made by either of them to ascertain whether TEXTURA'S 
claims against CLARK-SCHWEBEL in the matter of quality were well 


documented and in this light you may consider the fact that each 
Defendant was an experienced fiberglass weaver and that BURLINGTON 
had an extensive experience of quality difficulties with TEXTURA. 
‘Ultimately, as expressed before, the question is: was there a fore- 
seeable benefit to STEVENS and BURLINGTON in forcing TEXTURA t 
settle with CLARK-SCHWEBEL or are their actions more plausibly ex- 
plained on a theory of a desire to benefit CLARK-SCHWEBEL or one 


of the ather anti-competitive motives supplied by Plaintiffs. 


DOMMERICH CONSPIRACY 


Plaintiffs also allege a conspiracy among Defendants, 


particularly CLARK-SCHWEBEL, andJDOMMERICH or MOSKOWITZ to circu- 
late false information concerning Plaintiff POWRIE and the TEXTURA 
account with a view toward inducing others to restrict TEXTURA'S 
credit, demand guarantees and to otherwise refuse to deal with TEX- 
TURA, and, on the part of DOMMERICH, to withhold monies legitimate- 
ly due TEXTURA with a view toward strangling its cash flow and ul- 
itimately eliminating it from business. You are to apply the same 
rules in determining whether such a conspiracy ex .sted as you are 
in determining all such other questions, according to these in- 


structions. 


You must, of course, first determine whether in fact 
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false information was circulated by CLARK-SCHWEBEL and DOMMERICH. 
If you so find, then you must determine : y whether this was 
done pursuant to a conspiracy by CLARK-SCHWEBEL with DOMMERICH or 
MOSKOWITZ. You may consic-.r, if you find it to be so, that both 
parties distributed essentially the same kind of false informa- 
tion as indicating that some mutvu*l understanding existed between 


them on this point. 


YT IRRELEVANT 


A subtle distinction must be made at this point. 

You may find that DOMMERICH and CLARK-SCHWEBEL collaborated to 
spread false information concerning Plaintiff POWRIE and his busi- 
ness TEXTURA. This is one conspi acy. Plaintiffs also allege, 
and this has been the subject of much of these charges, a con- 
Spiracy among all three Defendants to restrict credit and the 

flow of goods to TEXTURA which grew out of CLARK-SCHWEBEL'S re- 
quests and inducements to the others to join with them and aid 
them in coercing and harassing TEXTURA. Plaintiffs also allege 


that DOMMERICH joined this conspiracy at the instance of NORD- 


HEIM and actively assisted it by withholding monies legitimately 


due TEXTURA and by cancelling its contract at a time when TEXTURA 
Was doing better than-it had ever done. You must, of course, 
initially determine whether in fact DOMMERICH did withhold monies. 
If you do, you must then determine whether ics actions were taken 
at the instance of and pursuant to mutual understanding with CLARK- 


SCHWEBEL or were taken on its own initiative, and the same rules 
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must be applied by you in making this determination, to wit, 
liwhethe:*, given the picture presented by Plaintiffs at the time the 
actions were taken (and there are issues of fact for you to decide 


y 
i 


lin connection therewith), DOMMERICH'S actions are more explicable 


on a theory of conspiracy or on a theory of li gitimate action to pro~ 


tect its investment. 


However, you are instructed that the fact that BURL- 
INGTON, STEVENS and/or DOMMERICH may have joined the conspiracy as 
a result of false information circulated about Plaintiff's account 


by CLARK-SCHWEBEL will not excuse them if in fact you find on all 


the evidence that they became parties to a conspiracy. Conspl 


~ 
I 


tors may join a conspiracy @S 4 result of misrepresent itions mad 


to them or economic duress applied against tnem. Otto Milk Co. Vv. 
United Dairy Farmers Cooperative Ass'n., 261 F. Supp. 381 (D. Cr. 


a. 1966), aff'd 389 F. oad. 399: ESE?) . The Plaintiff is not re- 
sponsible for how the conspiracy came about; 1t 1s enough if he 
shows that a conspiracy was formed, by whatever means, and that he 


was injured thereby. 


In determining whether Defendants acted pursuant to 
legitimate business considerations, you are cnly to consider facts 
actually known to the Defendants at the time they t 9k action. 

||This is because if the Defendants, as they claim, 1cted upon legi- 
i timate business considerations, those business considerations could 


only be based on the stated facts as they then believed them to be, 


aan 


so that if you find that the known facts concerning TEXTURA'S 
financial picture showed a profitable picture and good prospects 
in 1966 as against prior years, you must consider only this in 


determining whether or not befendants' activities were justified. 
; J 
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You are further instructed that the mere fact that 
| the Defendant suppliers may have had, pursuant to their several 
| contracts with Plaintiffs, the right, individually, to 
|or more of the actions referred to above and taken by them with 
| respect to Plaintiffs account is of no consequence to this action. | 
| Unlawful conspiracy under the antitrust lav.s encompasses a joint 
agreement to exercise rights that would be lawful if done indivi- 


|| dually. Poller v. Columbia Broadcasting System, Inc., 368 U.S. 


| 464 (1962). It is the element of agreement in restraint of trade 
| that renders such actions unlawful. If, therefore, you find that 
| under the instructions previously given a combination and common 
plan, tacit or express, had been arrived at by wo or more per- 
sons, you are instructed to disregard whether tie actions taken 

| by them, if taken alone, wou: 1 have been right and legal. Para- 


| mount Loew's v. Warner Bros., supra. 


Conversely, the fact that the Plaintiffs may have 
been in breach of contract with one or more of the Defendants will 
| not avail the Defendants as a defense if you find they conspired 
ll to violate the antitrust laws. Specifically, it is no defense to 
a conspiracy to restrict credit that Plaintiffs were late in pay- 
jing, if you find that to be so. Even if the Defendants' conspir- 
acy consisted of jointly agreeing to force the Plaintiffs to ad- 
'here to legal arrangements between them, it is still a conspiracy 


| in restraint of trade. Paramount Loew's v. Warner Bros., Supra. 
pra 


| ADDITIONAL PARTICULAR’ INSTRUCTIONS REGARDING CONSPIRACIES 


You are instructed that when persons are shown to 


| have entered into a conspiracy violative of the antitrust laws, 
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| 

‘it will not be assumed that it has been abandoned without clear 
||proof. Therefore, if you should find by a fair preponderance of 


| 
\' - . - 
lithe evidence that an overall conspiracy was formed with any of 


Hh 
14) 
c 
Q 
Q 
Ss 
f 
fe) 
pe | 
i 


| . 

ithe objects previously described, that is, that any oO 
'spiracies did in fact exist, then you may not assume that it was 
\|abandoned without proof to that effect offered by the Defendants. 


‘Paramount Loew's v. Warner Bros., supra. 
ee Gene eee ee Walther 22° 2 


|| With regard to pricing and terms of credit, a combl- 
nation or conspiracy to fix prices and terms may be an agreement, 


lor understanding to fix uniform and unreasonably high prices but 


|ineed not be on stringent terms. Any combination or conspiracy 
|| to raise, lower, lengthen, shorten, stabilize or to refrain from 


|\competing in these matters, Or to refuse to deal with a mutual 


—_— 


{ 

| . . —- 
licustomer, between competitors 15S illegal. In short, the Sherman 
\} 
\| 
Act unequivocally condemns any agreement or understanding between 
1] 


|| competitors which tampers with the prices and terms at which they 
|sell to others. Utah Pie Co. v. Continental Baking Co., Iinc., 349 
} 
\| 

FP. 24 122 (10th Cir. 1965); Diamond Block & Gravel Co. V. Alloy 


| Building Prod. Co., 269 F. 2d 950 (10th Cir. 1959). Furthermore, 
it is not necessary for you to find that Defendants agreed to take 
|! identical action against TEXTURA or that prices fixed by them were 
| tientiond If you find that agreement existed, you may find that 


| 

| ‘ 

| : P . : ° ° 

|; any restrictive actions taken by Defendants were within its terms. 


| 
1} 


"A person may be a member of a conspiracy without 
having any knowledge of what other alleged con- 
spirators are doing at any time, and without neces- 
sarily doing the same thing as other conspirators 

1 at the same time, and each may be a member of the 
same conspiracy aithough their activities may all 
be in different directions, so long as they are 
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all intended to contribute to the conmon end 


U.S... vi. Atlantic Co. (De Ga. 1950) 1950-1951. 
Trade Cases {/62,717." 
If you determine that a conspiracy existed and that 
was a member thereof, then you may consider 
against him the statements or declarations, written « oral, made 
by any other person found by you to be a membe - the conspiracy. 
Even though such statements or declarations © 1e Defendant men- 


ber may have been made without the knowledge he other Defendant 
member, they may be considered by you as agains ie latter Defen- 


. nAtwsa 7 haw * +h > ~}y ~ 
dant, provided, however, that such st 


have been made in furthera 


Houston, Inc. 


Inc., Supa; 


Warner Bros., Supfra. 


for the Plaintiffs to show 
the Defendants or any one of them carried out the combination 
all the methods contended by the Plaintiffs. It is only necessary 


i 


that Plaintiffs prove the combination or conspiracy, and that at 


least one act performed in furthering the conspiracy did in fact 


cause damage t rhe Plaintiffs. Paramount Loew's v. Warner Bros., 


Supra. 


establish a combination or conspiracy in restraint 
of trade, it is not necessary to prove that all of the participants 
formed or joined the combination simultaneously. A person may be 


found to have joined a combination or conspiracy which is already 
J Y y 


in existence. Such a person, by knowingly becoming a party to the 
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, becomes liable and responsible in law 


for those acts of the members of the combination or conspiracy which 


were performed prior to the time that the new participant joined 
in it. Pacific Lanes, Inc. v. Washington State Bowling Proprietors 


Assn., 266 8: 24 S7L. (9tn Cir. 1966). 


In order to constitute a violation of the Sherman 


Antitrust Act, it is not essential that you should find a specific 


| 
} 


jintent to unreasonably restrain commerce, provided such a restraint 
is the direct, immediate, and necessary result of the combination. 
lIn these circumstances, wilfull purpose or conscious design to vio- 
late the law and inflict injury need not be established for persons 
| so combining will be presumed to have intended the natural and 
necessary consequence of their acts and agreements. U.S. v. Patten, 
276 Hi St $25: CYSTS)... ‘The Plaintiffs, however, must establish that 


the Defendants participated with knowledge in a plan with the in- 


" " 


tent to accomplish an unlawful purpose. "Knowledge" and “intent 
are mental elements and are difficult to prove by direct evidence. 
The existence of such elements may be inferred, however, from acts 
and conduct. It is impossible, as you know, to look into a person's 
lmind and determine what existed at a given time. Intent and know- 
|| ledge may be inferred from acts, although each act standing by i= 


self may seem unimportant. These are questions of fact to be deter- 


mined from all the circumstances. Paramount Loew's v. Warner Bros., 


supra; Kenmore-Louis Theatres, Inc. v. Loew's Boston Theatres, Inc., 


Civil No. 59-184-5 (D. Mass. 1963). 


There can be no conspiracy unless more than one per- 


son or corporation is involved. On the other hand, you need not 


‘find that all three of the Defendants were engaged in the conspiracy 


|'in order to find for the Plaintiffs. It is sufficient if any one 
| 
' 
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DAMAGES 


Next, you must cons 


tions of Defendants 


he 
uc 


extended 


drawing of its 


the hold 


ups 
merchandise 


have have 


taken place a 


caused loss and 


mately 


tiffs. Ciements v. 


a= 


ider 


other Defen- 


Onsplrator. 


Johnson, 


Stn 


Clix 


whet! antitrust 


= 
Loe 


» wat 
cO Wit, 


refusals to process 


>tions 

hee t f -he concnpiracv 

peen pf € conspiracy, 
Plain- 


a <i F 
property ot 


. Plaintiffs 


allege that the following caused 


them out of business: 


(1) The elimination 


necessity of their purchasing 


3 


the withholding of monies by DO! 


of NGTON 


complying with BURLI 


in 60 and 30 


sales 


delivery on their 


from 


AMERICH, 


them damage ultimately drove 


of their 


CLARK-SCHWEBEL cash; due to 


and due to the necessity 


STEVENS requirements to pay with- 


‘estrictions imposed. 


BURLINGTON'S ceasing 


important fabrics; due to delayed and poor quali- 


ty deliveres on other fabrics; due to the taking away of the time 
3 y 


of POWRIE and other salesmen 


ttempting to move 


the CLARK-SCHWEBEL 


dants to sell certain fabrics to 


because 


settlement, 


of harassment and the necessi1- 


poor quality goods required to be taken 


and due to refusals by Defen- 


them and to process new orders. 


=3 = 
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4) 


Lloyd A. Fry Roofing Co supra; . Mendez & . General 


_ 


'Motors Corp., a1 2d 695 (7th 1947); Utah Pie Co. v. Con- 


tinental Baking Co., sup The burden of establishing the extent 


i;and amount of damages in this case is on the Plaintiffs. Diamond 


|'Block & Gravel Co. v. Atlas Building Products Co., supra. However, 


the burden of proof of the Plaintiffs will be satisfied if the pre- 
ponderance of the evidence produced at trial affords a reasonable 
basis for computation of the probable amount of damages. Washing- 


ton Public Power Supply Systems v. American Pipe and Construction 


le 


Co., supra. Although the law does not permit you to award damages 


which are speculative, remote or uncertain, it does not require you 


to determine the amount of damages with absolute mathematical accur- 


||acy, certainty or exaction. Adams Dairy Co. v. St. Louis Dairy Co., 


supra; Diamond Block & Gravel Co. 


v. Atlas Building Products Co., 


Supra. It is therefore a sufficient basis to award damages if 

by a preponderance of the evidence the Plaintiffs have establis- 

| hed facts permitting you to approximate or estimate the probable 
|extent or amount of their damages with reasonable accuracy by means 


of just and reasonable inference. Farmington Dowel Products Co. v. 


Forster Mfg. Co., 297 F. Supp. 924 (D. Me. 1969); Washington Publi 


Power Supply Systems v. American Pipe & Construction Co., supra; 
Utah Pie Co. v. Continental Baking Co., supra; Adams Dairy Co. v. 


St. Louis Dairy Co., supra. 


In this connection, you are instructed that if the 
antitrust violations of the Defendants have rendered difficult 
ascertainment of the precise amount of damages suffered by the 
Plaintiffs, the Defendants are not absolved from liability. The 


Defendants may not benefit or take advantage of their wrongs by 
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to Plaintiffs 


| 


claiming that the damages are too uncertain if there 


is a sufficient basis for approximateion of such damages. Bigelow 


v. RKO Radio Pictures, Inc., 327 U.S. 251 (1946); Farmington Dowel 
Products Co. v. Forster Mfg. Co., supra. My instructions on dam- 


ages to this point have been limited to the ge eral rules you must 
p y 


apply in assessing the amount of damages, if to award the 


any, 


instruct you on the rules you must 


in evaluating each specific element of damage which the Plaintiffs 


claim. In case, the Plaintiffs have made four 


time commencing with the date which 


NON 
upon 
t 


fendants' conspiracy arose until the date when TEXTURA was forced 
to cease operations and make an assignment of assets for the bene- 


fit of to TEXTURA for the 


Nh 


creditors; loss of profits period 


after it ceased operations; (3) the loss of salary to POWRIF, after 
TEXTURA went out cf business; and (4) the loss to POWRIE resulting 
from his payments as a guarantor on obligations TEXTURA could not 


meet or for paying loans which TEXTURA which TEXTI 


could not In connection with any of these claims for 


you are instructed that any damages which you may find GLASS FABRICS, 
INC. suffered as a result of Defendants’ activities belong under law 
to Plaintiff TEXTURA and accordingly if you find such damages they 
should be included in your award of damages, if any, to Plaintiff 
TEXTURA. I will now charge you on the law with respect to eacn ot 


these four claims: 


XTURA 


H (1) LOST OPERATING PROFITS TO TE 


The first element of damage which Plaintiff TEX- 


seeks to recover is the amount of net profits (or decreased 


consider 


YTTIDA 
TEXTURA 


damages, 
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expenses) if any, which would have been made or were incurred 
TEXTURA from its operations from the time when the Defendants' con- 
spiracy began until the time TEXTURA ceased doing business, had 

the illegal activities of the Defendants not occurred. 

profits of a business, as distinguished from its gross profi 

are computed by subtracting the costs and expenses of doing busil- 
ness from the gross revenues received by the 


v. American Tobacco Co., supra. In comput- 


|. determine, based upon all of the evidence, what the gross revenues 
of TEXTURA would reasonably have been during the period 
dants' wrongful conduct in the absence of such conduct and subtract 
from that amount TEXTURA'S cost and expense in generating such re- 
venues during that time period. In making these determinations, 
| you may consider all of the evidence in the record relating to this 
subject including expert testimony, exh ibits admitted at trial, 


whether the business trend of TEXTURA was improving, Hawaiian Oke & 


' Liquors, Ltd. V; Joseph E. Seagram & Sons, Inc., supra, whether 
there was a market for TEXTURA'S product, Id., evidence of the ex- 
penses and income of TEXTURA for a reasonable length of time before 


as well as during the conspiracy, Siegfried v. Kansas City Star Co., 


193 F. Supp. 427 (W.D. Mo. 1961), profit and loss statements and 


other business records of TEXTURA, the general future of the 


fiberglass fabric business, and generally, any other evidence bear- 


ing on the issue of lost profi s. You are instructed that the 
amount of net profits realized by TEXTURA prior to the conspirator- 
ial period is not necessarily a maximum limitation on the amount of 


profits which TEXTURA would have made in the absence Of the con- 


splracy. Adams Dairy Co. v. St. Louis Dairy Co., Supra; Terrell 
~~ ‘ailiieainaimeninbainan tase oan bi im th ate 


> 


iv. Household Goods Carrier Bureau, 494 F. 2d 16 (5th Cir. 1974). 


In addition, Plaintiffs are entitled to recover any 


|idamages prox mately resulting from illegal price-fixing activities 


lof the Defendants. Accordingly, if you find that Plaintiffs have 
{| 


established by a preponderance of the evidence that the Defendants 


j\engaged in price-fixing to the detriment of Plaintiffs, Plaintiffs 


| : ai ‘ 
are entitled to recover the difference between the amounts actually 
realized by P° aintiffs and the amounts which would have been real- 


|} 
i] 
ized from sales but for the price-fixing conspiracy of the Defen- 


i - - 1 S 
'dants. Stor, Parchment Co. V- Patterson P. ’aper CO--, 282 U.S. 


+e 


NR 
> 
> 


669 (1931); Ohio Valley Electric Corp. v. General Elect 


oa a —————— ee 


\| 
|| 
FP. Supp. 914 (S.D.N.¥. 1965). “‘oreover, TEXTURA, apart from whether 
| ,; , 

lor not it would have made net profits, 1S entitled to recover any 
! 


|| 
\'dditional ‘penses it incurred as a result of the conspiracy e.g. 
\! 


increased cost of goods due to the price-fixing conspiracy. 


Advance Business Systems & Supply Co. v. SCM Corp... 415 Fi 24.55 


|; (4th Cir. 1969). Again, as Il previously instructed you, although 
\| 

||Plaintiffs have the burden of establishing the amount of net 

{| 

|| 


lioned as a result of Defendants antitrust violation, Plaintiffs are 


profits or sales lost or the extent of price-fixing damages occas-~ 


i} 
iinot required to prove with mathematical accuracy the precise amount 


l'of such damages. If there 1S a reasonable basis in all of the evi- 


| 


| 

il ; 

| dence presented for you to compute or estimate the amount of lost 
1} 


llnet profuts or sale: Or the extent of Yrice-fixing, that is suffi- 
k 


}! 


‘cient for you to award damages to the Plaintiffs, even though the 


damages are only an approximation. 
i 
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LOST PROFITS TO TEXTURA AFTER CESSi - 
TION OF ITS BUSINESS _ 


The second of the four age claims which 
s seek to recover is the lost profi 
after it was forced to terminate its busi 
Defendants' illegal conduct. At this point, ink i s impor- 
tant to emphasize to you that any or all of the four elements of 
damage claimed by the Plaintiffs can be awarded by you, without 
such award constituting a duplicative recovery. Accordingly, 
Ou are permitted to award damages for loss net operating pro- 
fits or price-fixing in accordance with the instructions just 
you and also to award damages 
rced out of the business. Volasco Products 
, supra. This latter category of lost profits 


by projecting the amount of net profits which 


would have made from that date until a reascnable point in time in 


+} Try 


1e future, discounted to their present value, had TEXTURA not 


been forced to terminate its operations by the wrongful activities 


of the Defendants. Farmington Dowel Products Co. v. Forster M 


g. 
-s 


a; ? 464 F. 2d 26 (Sth Cir. 


1972); Lessig v. Tidewater Oil Co., 327 F. 2d 459 (9th Cir. 1964). 


With respect to computing the diminished value of the business and 
property of 1.:XTURA by means of projecting the net profits which 
TEXTURA would have made but for the Defendants' wivngful conduct 
for a reasonable period of time in the future and discounting 
that amount to its present value, you may consider all of the 


evidence I instructed you to consider previously in connection with 
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computing the amount of lost operating profits. In determining the 
number of years which is a reasonable period of time for project- 
ing future profits, there is no established rule. In deciding what 
is a reasonable period of time, however, you may consider the 
length of time TEXTURA was in business prior to the Defendan 
antitrust violations, Lehrman v. Gulf Oil | 

well as the stability TEXTURA at such time. Farmin¢ 

Products Co. v. Forster Mfg. Co., supra. After you have d 


mined the amount of net profits TEXTURA would have mad 


absence of the Defendants illegal activity for a reasonable period 


of time, you must then discount such amount to its present value. 


In discounting the amount of projected net profits, I instruct 
~ 

you that you must multiply the amount of lost net profits deter 

mined by you by ***% in calculating their discounted value. 

in computing the amount of projected net pro“its, you are not 

quired to ascertain such amount with absulute mathematical 

tainty. If there is a reasonable basis in the evidence 


to make a probable estimate of the net profits, it 15s 


you to make an award of damages to the Plaintiffs. 


(3) POWRIE'S SALARY 


The third element of damages sought in this case 
is the salary which Plaintiff POWRIE, the President of Plaintiff 
TEXTURA, lost as a result of the illegal conduct of the Defendants 
which forced TEXTURA out of business. I instruct you that in the 
event you conclude that TEXTURA was forced to cease Operations as 
a recult of the Defendants' antitrust violations, you may award 


Piuintiff POWRIE damages in the amount of the salary he would other 
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wise have received for a reasonable period of time in the absence 
of the Defendan unlawful conduct. Vanderveide v. Put And Cajl 


3 


Brokers And Dealers ASSN.» 344 F. Supp. 118 (S.D.N.Y. 1972); Data 


Digests, Inc. v. 5ta ard & Poor's Corp., 43 FLR.D. 386 (S.D-N.Y. 


1967). 


(4) FINANCIAL LOSS TO POWRIE AS A GUARAN- 
TOR OR MAKER OF LOANS TO TEXTURA 


The fourth and final claim of ages by Plain- 

tiffs is for the loss to Plaintiff POWRIE with respect 
made to TEXTURA or guarantee payments made to third partie 
POWRIE on account of loans which TEXT-RA was unable to repay be- 

it was forced te cease doing business. I instruct you that 
if you find that Defendants' illegal conduct proximately resulted 
in TEXTURA ceasing to continue its operations, you May award 
damages to POWRIE in the amount of the loans and guarantee payments 
made by POWRIE to TEXTURA or third parties which would have been 


repaid by TEXTURA if the Defendants antitrust violations had not 


forced TEXTURA to terminate it» operations. Chattanooga Foundry 


And Pipe Work v. Atlanta, 9703 U.S. 390 (1906). 


Finally, I want to emphasize again my previous 
charge that you are permitted to award Plaintiffs damages for any 
one, all or none of the elements with respect to which I have 
just instructed you. Once again, any award cf damages does not 
require mathematical precision and can properly represent a prob- 
able estimate reasonably based on evidence adduced at trial provi- 


ded there is reasonable basis in the evidence adduced at trial 


a probable estimate, althoug 


Nevertheless, csact that I 
damages = t to be taken by 
that Plain 
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3. As to each defendant to whan the false 
what is that defendant's 


representation was inade, 
damages? Give a dollar amount or "none". 


Burlington 


Clark-Schwebel 


Jj. FP. Stevens 


UNTIED STATIS DISTRICT CCURT 
SouTizii UL STRICT OF lieW YORK 

on O20 Besar enone pecans yee halal 
C'RLYLE MICHELMAN, TRUSTEE OF 3; 
SEXTURA, LIDes I DANZLUPTCY 
PR OCEEDINGS > YrLENES TRA FADRICS, 

InC. and LALCOLM G. POWRIE, 66 Civ. 4239 (CiT) 


Plaintiffs, 


-againste- 


rm 
2; 
CC 
Cc 
‘ 
ee 


CLARK-SCiI/EBEL FILER GI 
COMPORATION, BURLINGTOD 


CRIES, Inc. and J. ge STiLVENS 
& COMPANY, IUC., 


Defendants. : MEMCRASDUM 
ec cS SOSSOSSEDRWSSSSSASSIOSSS 


Following the conclusion of a lengthy trial, in which a 
yury retuxacd a verdict for plaintif<, Sarlyle Michelman, Teustr> 
in Bankruptcy of Textura, Ltd. ("Textura"), in the sum of 
$531,617.60 againse ClarkeSchwebel Fibor Glass Corporatlon 
("Clark-Sclrzebei") and Burlington Industries, inc. (“Burlington”) 
and a neminal verdict against J. P. Stevens & Company, Inc. 

"stev mns"), defendants Clark-Schwebel ane Burlington have roved 
for relic£ from that judgment. In addition, an unsuccessful 
plaintiff, ‘gleolm G. Powrie, has moved for a new trial. Finuily, 


plaintiff Michelman has moved for an award of counsel fees. 


These motious will be diseussed seri: tim. 
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Motions by defendants ClarkeSchwebel 
and purlinsten: (1) renewed motion 

for a directed verdict under Rule 50(a); 
(2) motion fer judgement N.O.V. under 

Rule 59(b); and (3) motion fer a new 
trial under Rule 59 


The grounds for the motions are: (1) that plaintiff 


Michelman failed to present sufficient evidence from which the 


jury could have found in his (Textura's) favor and that, accord- 


ingly, judgment in favor of the defendants notwithstanding the 
verdict ("N.0O.V.") chould be pranted; (2) that the verdict is 
against ‘2 weight of the evidence; and (3) thet there were 
errors in the charge and in the conduct of the tricl, for which 
a new trial is requested, 

Plaintife hss clearly demonstrated in his brief in opso-~ 


sition to the wotions that there was suzZfieclent evidence te sun- 


c 


pert the jury's finding of a conspiracy and the Court is in 
complete agreement with that conclusion. ‘There was sufficient 
evidence from which the jury could have roasonably found that 
tock similar actions to restrict 
the cre orn hich they previously sold fiber glass 
fabvics to xtura ai. to restricc the availability of markete 
able fiber el: fabri. to it, cll at a time when these defen- 
dart: ve In constant conumnication with cach other, and that 


? 


they knew that their joint actions would drive Textura evt o 


ow 


business, 


Defendants rely heavily upon the contention that plain- 


nite 


I i 
tirf's proof fails to meet the criteria necessary for the dec= 
trine o£ conscious parallelism to apply here. Again, it should 


be noted that plaintiff has met those criterte by establishing 


evidence of similar or parallel conduct--not identical and con=- 


termporanecus conduct, wnich are the criteria urged by defendants. 
Plaintiff has shown restrictions of Textura's credit, cessation 
of deliveries, refusals to process orders, demands for personal 
guarantees, all of wiica were effected ln apparent contrcadiccica 
to defendants’ self-interest and all of which covld have been 
deemed rational only if the other parties to the conspizacy had 
agreed to act in a similar manner. Variations as to the time 
actions were taken and methods used tc accomplish the purpose 
of the conspiracy are of little aid to defendants, particularly 
since plaintiff need not rely on the coctrine of conscious varal~ 
lelism alone; plaintiff proffered evidence of motive, constant 
contact and commmication between defendants at the time of their 
similar, if not identical, restrictive conduct, as well as admis- 
sions and threats. Likewise, there was sufficient evidence fron 
thich the jury could have reasonably found that defendants’ con- 
spiracy was the proximate cause of Textura's darage and to sup-= 
port the jury's award. 

Defendants’ charge of error in the Court's instructions 
to the jury regarding “conscious parallelism" and "exchange of 
information" suffers from the same defects as does their argument 


as to the insufficiency of the evidence of a conspiracy. On the 


nSu 
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besis of the instructions given to tne jury and the form of the 
verdict submitted to it, the Court cannot conceive how the jury 


could have been misled as to the requisite elements of proof of 


a conspiracy under applicable anti-trust law. Defendants’ claim 


that inetructions requested by them were erroneously not siven 
by the Court presupposes that the requests were legally suppoxrt~- 
able, which they were not. 

With one exception, the remaining charges made by defen- 
dants in connection with the conduct of the trial do not merit 
serious discussion. However, the Court believes 1¢ should respond 
to the chargs that it unexpectedly limited the summation of defcn- 
Cents Burlington and Clark-Schwebel. This charge is an egreclous 

In the first place, it had been agreed 
by the Court ai :11 counsel that Jay !, Topkis, Esq., appv.sring 
on behalf of Stevens, would wield the "Yaboring oar" throughout 
the trial oa behalf of ail three defendants. Cne has only ta 
examine the transcrip’ ta cee at this procedure was followed. 

On November 6, 
vired the Court that their case would be 
the outside, two days" (Transcript Ete s3 2 Tne balance of 
the day was dcvoted to argument of a motion to dicmiss the com- 
plaint, conducted by Mx. Topkis “on behalf of all three defen- 

Noither Burlington's nor Clariie-Schwebel's counsel re= 
that he be heard, although the Court inqvired whether 


enybody else had anything to add (Tr. 991). 
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On the following morning, Noverxber 7, the Court acked 


how long summations would be since--in view of the fact that 
defendants had thon indicated that they intended to call only 
one witness and introduce some documencary evidencee-the Court 
apsumed that the summations could be concluded on that day (Tr. 
2004). Wells D. burgess, Esq., counsel for both plaintiffs, 
indicated that he hoped plain 1tiffs' summation could be concluded 
in one hour. No estimate was given by Cefendants as to the tire 
they would require. During the luncheon recess, due to a per- 
sonal emergency, the Court was obliged to leave, but requested 
the Chief Judge to adjourn the case until the Following morning. 
Since defendants wished to conclude with their sole witness, the 
Chief Judge presided over the trial during the afternoon of 
Poavember 7 in 2ccordance vith the stipul ticn of the partics 
(Tr. 2063-659). At the conclusion o£ that witness’ testimony, 
the jury was excusad until November ll. The Chief Judge indi- 
cated that summations ond instructions chould be completed ia 
one day. Again, Mr. Burgess indicated that he would need one 
hour. When the Caicé Judge inquired whether anybody objected 
to one hour, Mr. Toptsis replied ‘that's £ine for us, your honer.” 
(Tr. 2139~40). 

Oa November Ll, the Court having returned, defendants 
offered additional evidence and then rested (fc. 2147-55). Tnere- 
after, in the robing room, the Court ruled on the various ro- 


quests to charge and Indicated its hope that susmations could 


«5< 
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be completed and the jury instructed on that date (Tr. 2156). 
Me. Topkis commenced his summation "on behalf of all three of 
the defeadants, ani with particular reference to the only one 
that I represent, namely, J. P. Stevens ...." (Tr. 2168). Mr. 
‘opkis was still stwming up when the luncheon recess was called, 
at which time he requested another 25 minutes even though he had 
alxeady excecded the one hour allotted. When the Court inquired 
whether the other cefcndants were going to sum up too, Donald L. 
Hardison, Esq., counsel for Burlington, ceplied "Briefly". (ir. 
2207). ‘Thomas MeGanuey, Esq., counsel for Clarx-Schwebel, did 


not respond. 


Mr. Topkis continued his summation after the luncheon 


recess. Thon, Me. MeCanney comcenced his summation, although at 
the luncheon xcce3s, ha hed not iniicat-d any intention to sun 
up at all. His opening remark to the jury is interesting: “I 
an not goings to repeat what Mr Topkis has said but I do want to 
say a few things specifically about my client, Clari-Schwebel." 
(Tx. 2229). After he had svoken for about ten minutes, the Court 
advised Mr. MeGanney that it would give him “about two minutes 
sore."t “fr. 2235). In response, Mr. McGanney said that he "would 
like to say one thing, just avout the quality disputes, as Mr. 
Lupkis e:sgested I mlght mention it." He then proceeded to do 
so anu vicde no request for additional time. 

4x, Hardison, the last of the three defense counsel t1 


speak to the jury, then summed up on beinalf of Burlington, open- 


alien 
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ing with the gratuitous statement that the "pressure is on me 
to be brief." (Tr. 2237). At no time did the Court attempt to 
limit the length of his argument. 

After a short recess, Mr. Burgess commenced his summation, 
noting, “We have hoard at great length from defendants in this 
action, some two hours and ten ainutes' worth." (Tr. 2250) (Em 
phasis added). Plainticfs' summation, according tc defendants, 
consumed approximately the same time. On one occasion, plain-~ 
tigfs’ counsel was advised by the Court that he had already con- 
sumed over one hour and a half, and he indicsced he would attempt 


"to wrap this up very quickly." When he hac ec icl wed, the Court 


? t 


asked defendants’ counsel whether they had “any brief rebuttal" 
and Mr. Topkis replied "Under five minutes. I will make it 
three."' Neither of the ovher defcase ccsunsel respon.od, (Tr. 
2322-23). After Mr. Topkis had completed his rebuttal, the jury 
was excused as it was then too late for the Court to give its 
charge as it had originally intended. Thereafter, in the robing 
room, no claim was ever made that the Court had improperly limited 
summation by any party. The simple fact is that defense counsel 
had grossly exceeded the cime allotted--a fact which both Mr. 
McGauney and Mr. Hardison were aware of when they rose to speak. 
For the cbove-stated reasons, defendants’ moticus are 


denied, 
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Finintiité Powrie'’s motion for 
7 Wany tfae7 


anow trial pursuant to Rule 5? 


Platntif£ Powrie contends, although his ccunsel did not 
request such a charge and oaly raised an objection after the 
charge had been completed, that the Court erred in failing to 
factruct the jury that the burden of proof was on defendants to 
show Powrie's €allure to miticate in connection with his claim 
for damages resulting from lost salary. Powrle speculates that 
the jury may have found, by less than a preponderance ef the 
evidence, that, althoush Powrie suffered damsges, he failed to 
taliigate preperly. Such speculation ignores the fact that the 
ealy cviccnce cna mitigation showed that Powrle did in fact miti- 
gate (thereby suffering no damage). There was no evidence es to 
failure to mitigate and the jury could not possibly have been 
misled by the instruction, at another peirt in the charge, wlth 
respect to the meaning of the tcmm "preponderance of the evidence." 


Pisintif£ Powrie's motion for a new trial is denicd. 


£ 


Platnttf£—'s Motion for an 
Avord of Attorneys! Fers 


é . 54 ~ 
| TE aR in SL ht A BA ES-ES 


Plaintiff£ lictielman, on behalf of Textura, has movad Lor 


* {ce as provided in 


an order ovsiding hin a reasenable attorneys 
jon 4 cf the Clayton Act, 15 U.S.C. § 15. Defendants Clark 
Cohvehel cand Yurlington have rcuvuasted an evidentiary hearing. 


Pefendants: contend that plaintit£'s attorneys did not break down 


tlicie tima aud eherres to defendants’ satisfaction and did xno 
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substantiate the hours allegedly devoted to this case, 


Accordingly, the Court will hold an evidentiary hearing 
4n connection with the application for fees. Defendants, upon 
reasonable notice, shall be afforded ample opportunity and time 
to review the time records of plaintiff's attorneys. Piaintif£ 
may apply to the Court, on a proper showing, for leave to pursue 
such Limited discovery of defendants and their counsel 2s the 
law porits. 

Tne parties shall advise the Court when all such discove: 
has been completed, but in no event shell the period of discover; 
execed thirty (30) days from the dete herco£. The Court will 
thea fix a date for the evidcenrtiery hearing. 


It is so ordered. 


Dated: New York, New York 
b 


May 2, 1975 


"CHARLES H. TENNEY 


— 


UceViede 


— ee —— = 
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tirr vextura, py Carrying out in consort, by cunspar- 
ing against Textura, and by carrying out in concert 
actions whi hey had determined together, disciplinary 
actions, were able to and did within only a few months 
the entire business of that company 
Textura. 
This was done in the year 1966, at a time 
of plaintiff Textura's greatest expansion of sales 


cand financial success in its entire corporate history. 

This is also the story of blatant price- 
fixing by the three weavers and the elimination of com- 
petition among them by secret meetings and other machina= 
tions to camouflage and cover up the price-fixing 
communications. 


This price-fixing resulted in higher prices 


for Textura and higher prices for their customers than 


would have obtained through lawful free competition, 


all to the detriment of the customers of the weavers, 
including the plaintiff Textura and the public in 
general. 


, 


You will heac the testimony of llr. Jack 
Schwebel,. the president of Clark-Schwebel and a hostile 


witness and the ringleader of this price-fixing con- 


spiracy, testimony in which he admits openly the three 
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lose the support of Burlington and Stevens, and they got 
that support. 

Mr. Nordheim began communicting with the other 
two defendants, Mr. Nordheim of Clark-Schwebel, saying, 
"Let's play this account slowly.” 

And what happened? The other defendants, 
Burlington and Stevens, began tightening the screws, pegan 
shutting down the credit of Textura. 

In March of 1966 Clark-Schweb2l stopped all ship- 
ments to Textura and made it impossible for Texture to 


fulfill its delivery and iastallation obligations to its 


customers. They billed Textura for $80,000 in undelivered | 


goods; they brought an arbitration action against Te:tura, 
claiming $92,000. 

This invoicing, as I have said, was in direct 
contravention of the agreement of the parties. 

Now, at this point, as I have said, Mr. Nordheim 
and Clark-Schweibel, cf price fixing fame, were communicat- 
ing with the other defendants, Stevens and Burlington, and 
with Dommerich and its president, Mr. Moskowitz, advising 
them, “It would be unwise for you to continue these extended 
credit arrangemnts and suggest that you not allow Textura 


to place orders with you," because, you see, Clark-Schwebe1] 


was not accepting any more orders, they cut him off, put 
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up your sales best you can. You run the shop informally. 
| 


You get things done. You try to turn a profit. 
You try to put out the best picture of the businessyou 


cane 


Thsi will never amount to the kind of 
fraud and misrepresentation the defendants are claiming 


in this case. It just doesn't add up to it. The 


fact of the matter is they really have nothing substan- 
tial to support their clain. We are going to ask you, 
on all the evidence, to determine that lir. Powrie and 
Mr. Grafstrom have absolutely no liability on the 
counterclaim in this action 

With that I would like to conclude. 

Thank you very much, ladies and gentlemen. 


THF COURT: We will recess to 2 o'clock. 


(Luncheon recess.) 
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AFTERN ON SESSION 
(2.00 p.m.) 

(Jury pox.) 

THE COURT: You may proceed. 

MR. TOPKIS: If your Honor please, Mr. Foreman, 
ladies and gentlemen of the jury: 

We have already been introduced. My name is 
Jay tTopkis. My firm is Pau,, Weiss, and we represent here 
Mr. Seidel, Mr. Fine and myself, the deferdant J. P. Stevens, 
which is one of the three defendants in this that you are 
going to be called upon to decide. 

Stevens is an old company, a compa.ly that has 
been in business since before the Civil War; it is a 
textile company; it is a very large textile company, and 
in 1954, as I recall, it decided to go into the glass fiber 
fabric business. It did so by acquiring a little, tiny 


company called J. P. Schwebel & Company, Inc. 


What happened was that after Werld War II our 
scientists learned how to do a most extraordinary thing, to 


take glass, molten glass and by extruding it through 


pressing throuch 4a form, to wind up with tiny fibers, 


thinner than any other fiber known to man, thinner than 


a hair, thinner than Dacron, thinner than polyester. 


As a matter of fact, it was so thin that the 
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the same degree of skeptical attention. 


Now, as I say, Mr. Powrie in 1964 invested in 


this company called Textura, which had been founded in 


1962. In 1964 Textura went into the curtain business, 
drapery business, late in 1964, aud in 1966 Textura went 
pankrupt. 

Just as Textura went bankrupt, Mr. Powrie filed 
this lawsuit, claiming that Textura aad been put out of 


business by acts of the various defendants. 


It is im>crtant to realize that what we are 
dealing with here is an accusation of collective, joint, 
common acti... I stand before you representing J. P. 
Stevens. I don't represent Burlington and I don't repre- 
sent Clark-Schwebel; they have their separate lawyers and 
they will address you from time to time. 

It has been agreed among us, I think by virtue 
or attributable to my gray hairs, that I will lead. But 
that is the extent of our common action in this courtroom. 
And the issue in this trial, one of the issues in this trial 
is whatever may have happened to Textura, Powrie, did it 
happen as a result of co. ‘on action, unity, agreement, 
coordination, conspiracy by the three defendants? Or did 


it result from either mis*..tune, mismanajement on the part 


of Mr. Powrie and his colleagues, their overreaching, taking 
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And that's just what happened here. These 
three companies -- and for all I know other companies -- 
were talking among themselves about Pow’ie, this guy who 
never paid his bills. And I want to sav that he was 
to a degree consistent. Just as he didn't pay us, so 
he didn't pay the telephone companv, he didn't pay 


the government, and he didn't pay his factor, and he 


Gidn't pay, and he didn't pay, and he didn't pay. 


don't know who he did pav, but he was very, very good 
at not paying. 

There was a suggestion here that there was 
comething improper in Clark-Schwebel's controversy with 
Mr. Powrie. Well, I don't understand that. The simplc 
of it is that Mr. Powrie ran up a big bill with Clark- 
Schwebel, he didn't pay them, and he didn't pay them and 
he didn't pay them, and when they asked him for the2 money 
he suddenly realizes that some ofthe me<chandise they 
have shipped him has quality defects. 

We hadn't said anything about it until they 
started pressing him for money, but all of a sudden he 
got very upset about the quality. And he advised 
Clark Schwebel that he was going to -- that he had this 
claim about quality. So Clark-Schwebel sends a man 


out to talk wit him and look at the fabric, and the man 
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rate of $10,000 every two weeks. And then he wrote 
Clark-Schwebel and said, "Gee, I am terribly sorry, I 
can't do it. That's too hard a schedule. I want 
to pav less." 

They said, “What can you pay?" 

He made a proposal and they accepted. 

A couple of weeks later he still hasn't paid dime one, 
but 2 couple of weeks later he writes again, "I am 
terribly sorry, I can't make even the modifid schedule, 
can we have another modification?" 

They say, "Yup, sure, we will aqree to the 
modification; just pay, for heaven's sakes." 

Well, ultimately, as I say, he had promised 
to pay $70,900 plus interest. Of the whole business, 
what he paid was 5000 big dollars. 

You have seen, we have all seen, I am sure, 
professional deadbeats. I don't like to use such harsh 
terms. But there is no sense in calling ther otherwise 
than as they are, 

Now, there is a suggestion here in Mr. Burgess’ 
opening that we agreed to put Textura out of business. 

I way, -°Prove it.” Nobody had any reason to put him 


out of business, Nobody agreed to put hin out of 


business. He wasn't put out of business; he failed, he 
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2 | went out of business. The reasons had to do with his | 

| 
3 | own failures, his own misfortunes. 
4 The suggestion that this all came about | 
5 | because of some plot, some plan, some consviracy on the 
6 | part of the defendants is, I suggest to you, total | 

| 
7 | fantasy. 
8 | You know, if you find that the telephone com- 
9 | pany cuts off a man's service, and if you find that Con 
10 \ Fdison cuts off his service, and if vou find that his 
11 life insurance is cancelled, and if you find that the | 
12 butcher refuses to deliver any more meat, vou can perhaps | 
13 || conclude that this was because of a plot, a plan, a | 
14 conspiracy, on the part of the telephone comnany, Con | 
15 | Ed, the butcher, the life insurance company, and so on, 
16 Or you may conclude -- and this I think is a little more | 
7 reasonable -- that it was because he didn't pay anybody. 
18 And that's the kin# of person we are dealing with here. 
19 | Thesé@ defendants gave this man, gave his com- | 
20 pany, all the Laéinee in the world, and he, in blunt terms, | 
21 | fleeced them, he lied to them, and ultimately, through his | 
22 I own fautt he went out of business. 
23 And then, as a final irony what does he do? 
2A | He sues in this court the three companies that kept hin 
25 ,a business, that had started him in business by advanciny 

| 

‘ 

| 

} 

| 
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him the money that he needed to go into business. 
This is the -=- I don't know, there are all kinds of 
biblical stories about the ungrateful child, but 
that's what this man was. 

Now, it is intere sting that he didn't sue 
the phone company and he didn't sue the government for 
collecting taxes, but he sued us. 

There is a suggestion from Mr. Rurgess 
that the defendants agreed to fix prices. That is 


true, And let's have no misunderstanding about it. 


The evidence is quite clear that in 1956, in this infant 


fiber glass industry the companies that were going into 


the business had some very rocky times and the individuals 
who were running them decided that the only way they could 
sur* ve was to agree as to the prices at which they would 

s*ll some of their merchandise. 

I say “some” very, verv loudly, because what 
they agreed on was an agreement to fix the prices at 
which they would sell industrial glass fabric, not decora 
tibe fabric. I think there is no question whatsoever 
about that. 

There will be testimony and exhibits offered 


to you making it clear that that agreement, that price- 


fixing agreement -- and it was unlawful, it was clearlv 
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unlawful -- that agreement was made in 1956, 2nd ended 
in 1963, a year and a half or almost two years before 
the end of 1964 Textura went into the curtain and drapery 
business, the decorative business. 

There will be not the first word of proof 
offered tc you ladies and gentlemen that anybody ever 
fixed prices on decorative fabrics. They fixed prices 


on industrial. To our defendants’ shame let it be said 


not for a second. Those matters are all behind us. 
They were resolved in this courtroom and other courtrooms 
of this building many, many, many years ago. They 

had nothing to do witn Mr. Powrie, with Textura. 


I said to you before that Mr. Powrie 


started out in Textura with a $25,000 investment. I 
didn't hear in Mr. Burgess' opening statement any figure 
as to how much in damages he was going to ask for this 
poor victim. It will be very interesting to hear the 


figure he comes up with. Tf it is less than millions 


into millions by putting your conpany into hanrruptcy 


You are going to hear Tir. Powrie testify 


before you. He is going to be their first witness and 
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that they did. But that they fixed prices on decorative, 


I'll be surprised. A short course on how to run $25,014 | 


| 


| 
| 
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that is the story I was going to tell vou about our problems 
with Mr. Powrie. I think basically I want :o make two 
points: 
One is that Mr. Clark and Mr. Schwebel went inte 


the fiber glass business; they were experienced in 


producing industrial fiber glass fabrics, and that is what 


they devoted themselves to. And that is what this price 


fixing agreement p)»i) tiffs would make so much about was 
concerned with. Mr. Schwebel will come before you and 
he will tell you about that. He will also tell you that 
it had nothing to jo with drapery fabrics. 

Soon cfter they started business, Mr. Schwebel 
hired a man nam-J Ray Nordheim to vun the decorative fabric 
division of Clark-Schwebel. Mr. Nordheim will also come 
before you. He is no longer an employee of Clark-Schwebel, 
prt we have subpoenaed him to come and testify, and he will 
testify. He is the man that dealt with Powrie day in and 
day out. He negotiated the contracts. They designed 
the fabrics together. They negotiated the price. They 


determined th: 7elivery schedules on the contracts. 


Mr. Nordheim dunned Mr. Powrie for payment, and we will 
bring Mi. Nordheim here to testify to that relationship. 
Mr. Topkis has sketched it out. 


It has been suaqgested, i think, that my client, 
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Witne.. l.alcolm G. Powrle 


Q When you came to Southern California did there 


come a time when you entered the fiber glass business? 


A Yes. I left because I wanted to live in 
Southern California. I left two businesses behind in 
the City of Milwaukee, and when I arrived in Southern 
California I took an office on Spring Street id became what 
is called a “looker,” that is, people looking for a busi- 
ness to go into. And the word on the street, which is 
our financial street in Los Angeles, was that fiber glass 
and electronics were the coming businesses. 

I didn't feel qualified “cause I was not an 

engineer to into the electronics business, but I did pursue 


an interest in the fiber glass business and eventually I 


purchased one-half interest in a fiber glass finish plant 
plant called Minardi & Company, located in Escondiao, 
California. 

Q Tell the jury something about your duties and 
responsibilities with Minardi & Company? 

A Minardi & Company was a small company. It was 
a father and son-in-law that ran Minardi & Company before I 
came with them. 

The duties were not strictly defined because of 


our size. However, we all had the notion that fiber glass 


was a coming product and that somehow if we used our iitied del 
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tion and skills, we could make a company out of Minardi & 
Company. 

They had one proprietary item called a high 
temperature filtration sock, that is, a long sausage-like 
shape abric tapered item made out of fiber glass, in our 
case, just suspended in a house called a bag house. These 
bags are cuspended from machinery near the ceiling that 
shakes them, and the purpose of the bag house is to strain 
het affluents and particles out of the glass that would 
be expended in the air by a plant, like a zine plant or 4 
lead plant, and the interest at that time in Southern 
California was to clean up the air. 

Smog was becoming a problem. So these bag 
houses were attached to the exhaust of a foundry-type 
company, and these particles were strained through these 
bags that we made, and Minardi & Company made these bags 
and refined them, and we were the first people to use fiber 


glass for such a purpose. 


Later we found a place for our filtration socks 


in the cement industry and in the carbon black industry, 
and when we did that our company became quite sizable. 
Q Who were your sources at that time at Minardi? 
A Of fabric? 


Of fabric. 
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A We purchased at that time from United Merchants, 
from J. P. Stevens, and from Hess-Goldsmith, which is the 
fiber glass division of Burlington. 

Q Did there come a time wi:n you assumed for your- 
self additional responsibilities in Minardi & Company? 

A Well, we didn't know that much about that side 
of the field, but we elected, Mr. Ballard and I elected to 
get into the side of fiber glass we were not in, which was 
the drapery side. 

We purchased seven weaves, and two sources were 
Hess-Golasmith, Burlington's arm, and J. P. Stevens, and 
with out finishing machinery, which was the uniqueness about 
the Minardi Company, we finished these fabrics and put 
colors on them and attempted to distribute them in the way 
we had heard it was done, which was through jobbers, and 
those jobbers nasntained showrooms and services t- sell 
to decorators, and we made them in '56 and '55, back in 
there. 

Caro-Upright in Los Angeles, and Dazian & Febco, 
these three people were people we sold our finished products 
to in bolt goods form. 

Q Mr. Powrie, I would like for you to explain to 
the jury at this time just how the business of fabricating 


glass fabrics in drapery takes place as you understand it 
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from the very beginning in the industry? 

A How fiber glass fabric ultimately winds up as 
a drapery? 

Q Yes, from the very beginning? 

A Well, one of the interesting things about getting 
into fiber glass was the fascinating background of how to 
make it, and I did visit with the Owens-Corning people 
and got well acquainted with them, and.I saw their process, 
which wasto take small glass marble, aoout one inch round, 
put it in a litle crystal, and as it melted and dripped 
out, they drew those fibers. They called it drawing 
fibers. 


Those little fibers, as has been explained, were 


very, very, very fine; they are one ten-thousandths the 


size of a human hair, and I guess that varies a little bit, 
but as they draw them they spray them basically with 
organic starch, and the purpose of that is that you are 
dealing with little glass rods, just like the rod that you 
would hang a towel on, except it is in diminutive form. 
These rods are sprayed with organic starch to pillow them 
so they can be woven and not break in the operation of 
weaving, so they won't bend the glass, but they simulate 
bending, because they have a pillow on them. These fibers 


are sold to weavers, who may process them .7r different 
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purposes. But they weave them into fabric, and at that 
level we came in. We were called the converter. We went 
to these mills -- 

9 You speak of these mills. Identify them for 


the jury, pleasc. 

A Hess-Goldsmith and J. P. Stevens, and in the 
early stages United Merchants, and ordered whatever styles 
we wanted, as a converter initially for the first few 
years. We then processed and put our colors in and took 
the big risk. You had to buy in volume from a mill and 
sell them to jobbers, who were on another level, who sold 
even smaller amounts to decorators, who sold them to the 
housewves, and that was the progression of the woven goods 
to the ultimate user. 

We followed that process for several years and 
found that fiber glass as a decorative item was almost 
unacceptable to the decorator people. It had attributes 
about it that we recognized as commercial and mechanical, 
but the decorator people didn;t really care. I knew 
nothing about the decorator side of things and I had no 
affinity for that side of things, no personal interest in 
it, but the decorators called the product slimy and it 
didn't hang properly in uniform folds because it was glass, 


and only the little glass rods made it appear to bend. 
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We didn't do very well in trying to sell fiber glass through 
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the normal channels and we found that a company trying to 


sell only one fabric which was an unusual fabric could not 


prosper. 
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Q Do you recall, Mr. Powrie, in fact what 
were the financial results of your operations for the 
first few years that you were in business? 

Well, the first couple of years we were just 
getting organized. I would think up until 1958 we 
were at a break-even position. 

(a) You are saying up until what time? 

1958. 

What company ai. we talking about now? 


Was there a company that Menardi orqanized in 1954? 


A Yes, in 1954, I think it was April, Mr. Ballard | 


and I formed Glass labrics, Inc. to sell the decorative 
goods, 

Who is Mr. Ballard? 

Mr. Ballard was a p:incipal in Menardi & Com- 
pany. He was the son-in-law that I mentioned. 

(a) Did there come a time when, after this initial 
period, you decided to step up your involvement in Glass 
Fabrics, Inc.? 

A In 1958 I sold mv interest in Menardi & Com- 
pany, and the question was what to do with this comnanv 
we had formed called Glass Fabrics, Inc. It existed. 
We had an investment in it. And I took on the job 


of trying to male something out of Class Fabrics, Ine. 


SOUTHERN DISTH. CT COURT REFORTERS U.S. COURTHOUSE 
FOLEY SQUARE NEW YORK WY CO 7-4580 


mda Powrie-direct 84 
At that time it had been experimental to a 

degree, to a high degree, and we found that we were 

not able to make a go of things by trying, as a single 


unusual fabrics source to make any money selling it 


ijown through the channels -he decorator. We couldn't | 


at any enthusiasm from them. Vle held sales meetings, 


and that sort of thing, down through the years and nothing 


‘r. Simone, Vincent Simone, handled the 
third jobber I spoke of, and he nad an unusual interest. 
He thought fiber glass was more of a product that 
belonged in industrial and commercial areas than in 
decorativ2 areas and we had become convinced as time 
went on that that was true. 


Ne had a notion that it was a great cloth 


for hospital cubicle curtains The hospitals’ inter- 
est in a nonflammable fabric was paramount. Thev, of 


course, were required in many cities by fire marshals 

to put in as many inflamma)le products as they coulc, 

and when thev found out they could substitute cottons 

and flammable products for fiber glass thev found a great 
interest in our offerings. 

1o we -- lr. Simone, in 1958, was already 


snder wav with a aocd business in the hosnital cubicle 
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curtain business, and that I observed, and so when I 
noved into the company and took charge of it that was 
already going on, and we decided to expand that vigorous: , 
We named a sales manager to handle only that side of 
the business, and we were pioneers in the field. I 
think we were probably the first people that ever sold 
hospital cubicle curtains in fiber glass. 

This expanded rapiclyv. There was some 
federal government qoing into tle expansion of hospitals, 
and we enjoyed the expansion of that business, along 
with the hospital business in general. That, of 
course, led us into selling hospitals other than cubicle 
cloth. They had this continued interest in filer 
glass at their windows as a decorator item because of 
its fireproofness, and so we also had thet. 

But it was such a unique fabric that we 
wanted te exploit its capabilities which no other 
fabric had in areas that really were unknown. 

Since we wer2n't getting any real cooperation 
from the normal channels of distribution, because 
they really had as many fabrics on the market, in their 
opl ., for decorator use, they didn't know what they 


really needed with fiber glass, and we couldn't really 


arque with that. le knew we had to get into other 
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We had also, I felt, to sell it in a differ- 
ent fashion. We hLegan to look at these large in- 
stallations that nobody was serving, such as a big army 
barracks, Vandenberg Air Force, I believe, where they 
were installing the missiles, was the first place that 
we did a job, and that was in 1958, and that was the kind 
of business that appealed to me, because we were 
buying in very large quantities, committing ourselves 
far in advance to the mills, and it just seemed to me 
to be good business to he able to sell large auantities, 
one color, one -veave, to one installation, and so we had 
a little taste of that first wav back in 1958 with Banden- 
berg Air Force Base. 

This business gradually increased, and 
we gegan to observe the buildirg boom in high-rise 
office buildings, and there we ran into some problems 
in that building owners were not used to huving what went 
at tne windows. Th was still an individual 


tenant's problem. The owner was interested because 


it stimulated the interest in people to rent his space, 


because venetian blinds -- pardon me, such as this court- 
room has -- are not as attractive as draperies, 


evervhbody agreed. So we, on that basis, were able 


SOUTHERN DISTRICT COURT REPORTERS, U VURT RO 
FOLEY SQUARE, ‘fW YORK, N.Y co 4-459 


307 


mda Powrie-direct 87 
to interest building owners, but this problem of air 
conditioning became paramount and very expensive in the 
construction of a building. 

@ Keep your voice up, please, Mr. Powrie. 

The costs of air »onditioning wasvery high, 
and as we became acquainted with architects and 
engineers we learned that they didn't have a real solution 
to what was happening to their air conditioning problems 
when architects like Skidmore, Owings & Merrill were 
pushing the concepts of glass walls in buildings, and 
so many of the buildings you see in New York are the ones 
I am talking about where they appear to be all 
glass. 

This admitted so much sun that their control 
over the sun was very, very difficult. They were able 
to refer -- I am talking about the engineers now -- 
were able to refer to some of the Looks and reference 
mate *ial they had. If they were qualified engineers 
they all belonged to a fraternity or a society called 
ASHRIE, which is an abbreviation of American Society 


of Heating, Refrigerating and Ventilating Engineers. 


I think initially they had a V in it and then dropped 


the V and called themselves American Society of Heating 


and Refrigerating Engineers. 
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That society had laboratories, and they had 


produced definitive information about what venetian blinds 


would do at a window by way of sun control, and they 
had a formula that they used which we became familiar 
with, and the shading coefficient factor, as they call 
it, of venetian blids fit into this formula, and they 
could run the formula through and come up with a number 
of tons needed to cool a building. 

At that time I recall that a ton of air 
conditioning cost a building owner about a thousand 
dollars, so if you had a large building, such as 
everybody sees here, that took 500 tons, it would be a 
very, very expensive th ing to be working with in the 
construction of a building. 

We didn't have that information, so we were 
Slowed down in our attempts to sell building owners and 
arc .‘tects and enqineers. 

Through the cooperation of Owens-Corning 
initially we went to people like U. S. Testing Company 
and had them try to reconstruct tlie site of a building 
and reconstruct the sun through heat lamps and 
thermometers, and that sort of thing, and we got some 
information that at that time we didn't know but it was 


very primitive. However, we were able to use this in- 
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formation to talk from to architects and engineers, 
and our whole interest began to revolve around this 
type of selling. 

The Owens-Corning people, who usually led 
the parade in whatever happened in fiber glass, took 
an interest in this and cooperated with us by in- 
fluencingq ASHPRE, the engineers societv, to undertake a 
studv of how to establish that fiber glass draperies 
could be -- the shading coefficient factors could be 
developed on fiber glass draperies. Thev did 
that, and I remember it took two vears. 

I was impatient with the length of time it 
took, and I recall calling Cleveland on one occasion 
and talking to lr. Osisik, who was the chemist in charge 
of this experiment, and he said the sun hadn't been out 
in Cleveland that winter, and they weren't able to 
test it. 

We did ultimately get returns on this, and 
I can't tell you the vear but I think ahout 1963 ASHRE 
furnished us the results of their experiments. 

These experiments were good, proper and 
accurate, except that they didn't name our materials, 
and they could not because ASIIRE did not want commercial 
tion of their work. 

So we cculd now take some more definitive 
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information to an eingeer, but we couldn't Say, our sales 


people couldn't say, "This piece of fabric I am 


showing vou is the fabric tested by your society's labora- 


tories andso vou can rely on the shading coefficient 
factors they are furnishing vou and insert that in your 
formula and it will control the air conditioning tonnage 
in this building to the degree that the shading factor 
described," 

To remedy that we employed, after some search, 
because this area was not a broad one and not well 
known to lots of people -- we emnloved John Yellott, who 
ran the Yellstt Solar Laboratories in Phoenix, 

Arizona, to using ASIIRE's basic work and instrumentation 

to develop shading factors for us and our fabrics, and 
gave him that project I think in 1964, possibly 

the last counle of months in 1963, 

Ne worked at all during 1964, and toward the 
end 0. 1964 -- weli uring that time he sent us many 
brochures and the ASHRE people became interested in his 
work, and when he finalized us and gave us the final 
technical vaper on it they made him chairman of their 
fenestration committee, as they called it, and I 
believe he still is. It was based on the work 


we were worl:ing wit! 
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That paper, again, we offered it to the ASHRE 
as just a scientific offering when they put it in their 
ASURE Journal. Our people could now qo to the 
ASHRE Journal, we could suggest they look at it, and 


they would find our work there with the credits given | 


to us at the end of the paper. They mentioned our 
comnanv's name and mv name, and I think Mr. Alonzo's name, | 
because we were most active with Mr. Yellott in developing | 
this information. 

To shorten th:.:. storv, we finallv had the 
data we needed. We could go to an engineer and 
sav, "This piece of fabric, if it appeals to you, will 


perform in such-and-such a fashion, its shading factor 


is so-and-so, your laboratory aqrees with us," and they 
| 

would specify our material. 
| 

We put out a book called "The Engineer's Guide, " 


which was finally published during the first few months | 
| 


of 1965, and it furnished the engineer the information 
that we had been talking ahout, so then we could hand 
him this material in one little package with samnles, 
and we made an advertising piece out of it by showing 


samples of work we had done. | 


@) Is this the brochure you are referrina to? 
A Yes. 
| 
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MR. BURGESS: I would like to offer this 
in evidence as Plaintiffs’ Exhibit l. 

MR. TOPKIS: Objection. I don't think 
it has anything to do with this case. It may be a 
verv interesting brochure. 

TI'E COURT: I don't see its relevancy with 
the case, but I will receive it. 

(Plaintiff's Fxhibit 1 was received in 

O Mr. Powrie, at the time you moved into the 

management of Glass Fabrics in 1958 what was the status 
of that commany? What was the financial picture it 


was in? 


} Well, it wasn't a good one. We owed -- 
Ti COURT Which comnanyv are talking about? 
MR. BURGESS: Glass Fabrics. 

] Retween Hess-Goldsmith Division of Burlington 


and J. P. Stevens we owed $77,000 that was past due. 
() Did vou take anv action wit h respect to 
those (iebts? 
MR. TOPKIS: Objectior, your Honor. 
Peallv, that is back in 1958, 16 years agn. 


THI COURT: Iam admitting a certain amount 


of bachqround, but I don't want the jurv to get confused 
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ran, the manufacturing the operations side, which was 
one division of the company, while the credit department 
had the credit problems of all the divisions, that 
they had the option to make this decision themselves 
if they wanted to tale the responsibility. 

@) What was the decision that you were asking 
them to make? 

Tt was a credit decision, w! } to aive 
me further credit in the circumstances that I 
about, which were past due bills that we owed them 
at that time. 
talked to Bob Kneisel of J. P. Stevens the 
same way, and he said, "Well, if Burlington is going to 
go along with vou, I will. If they will not, I will 
not.” 
The upshot of the meeting the three davs 

I was in New York was that they did agree to extend me 
credit on very particular arrangements. I told them 
that we wanted to go into the contracting business, 
that we were finishers of our own goods, which was the 
truth, we were the only finishers of fiber glass outside 
of themselves, that that would delav us in time of get- 


tina it to the place where we could sell it, that 3000 


miles away would delay us, tnat we wanted to go into 


a side of the busincss that nobodv een in, which 
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was the construction business, and that those people did 


not pay on a 30-day basis, they paid when they got 


money from the owner, so we had a time lag that no 
converter had, so I needed three to four months to 
my bills, and they agreed to do that. 

The second thing I neeved we to place 
cc s with them that they would weave and store for 
me, they would store tne results of the weaving, the 
goods and when I needed the goods I would let them know, 
I would call them out, and they would at that time ship 
them and bill me. 

The three or four months I was talking 
about, time I needed, began at the time they billed me. 

THE COURT: Are we talking now about Glass 
Fabrics? 

THE WITNESS: Yes. 

a) Do you recollect your practice with regard 
to the payment of bills for defendants Stevesn and Hess- 
Goldsmith therearter? 

Je followed that practice. We paid their 
bills in three or four months. 

How long did that practice extend? 

That practice extended from 1958 to 1966. 


MR.TOPKIS: I believe Glass Fabrics 
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permit any conversations with Mr. Clark. 
Q Do you recollect your practice with respect 

to paying bills with respect to Clark-Sr hwebel? 

Yes. 

Did it follow a same aeneral practice as 
obtained with Stevens and Hess? 

Precisely. 

At this time I would like to show you Plain- 

52 for identification and ask you to 
identify that for the court. 
is a letter to me from J. P. Stevens 
dated August 14, 1961, signed by John Binnie of their 
credit department. 
0 Would you read that letter to the jury, 

please? 

THE COURT: It hasn't been received in 
evidence 

I am sorry. I would like 

to offer that letter in evidence. 

MR. TOPKIS: Again, your llonor, this relates 


to dealinas between Stevens and Glass Fabrics in 


1961. I think we can go on almost indefinitely with 


this background. 


THE COURT: We are not going to, but I am 
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and we elected to form a factoring company on the side that 
would purchase the invoices from Glass Fabrics. 

Q Did you subsequently develop a relationship 
with another factor? 

A Yes. 

Q Could you tell the jury when that came about? 

A Well, the factoring company that I formed with 
my associates was in ‘58 and that ran until '62, September 
of 1362, at which time the expansion of the company was 
evident to us and we wanted to put the money, that is, the 
parties in the factoring company, wanted to put the money 
more directly into our operation, and so we went to outside 
factors and we signed a contract with L. F. Dommerich & 
Company. 

THE COURT: Are we talking about Glass Fabrics 
or Textura? 
MR. BURGESS: Glass Fabrics. 

Q Could you tell me how you came to be familiar, 
gained familiarity with L. F. Dommerich? 

A Oh, I think it was recommended to me by our CPA, 
Mr. Bow Zimmerman, of Willheim, Berman & Zimmerman. 

Q Could you tell the jury what a factor is? 

A Well, a factor is a financial institution that 


usually serves certain groups of industry, and the textile 
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industry is a great user of factore 


A factor is a company that buys an asset of a 


company and they buy the most liquid asset, which is the 
invoices. If we made up a thousand-dollar invoice to 
one of our customers, we would offer it to L. F. Dommerich 


& Company and they would give us cash for it, and in our 


case it was a 90 per cent cash arrangement. They would 


return immediately 90 per cent cash and they would own the 
invoice and collect it. 
MR. TOPKIS: If the witness has just purported 


to state the terms of the agreement between Glass Fabrics 


and Textura, I would submit that the agreement itself is the 
best evidence. 

THE COURT: This is not between Glass Fabrics 
and Textura. 


MR. TOPKIS: Between Glass Fabrics and Dommerich. 


I misspoke myself. 


THE COURT: Do you have that contract? 
MR. BURGESS: Yes. 
Q Now, did there come a time when you underto»%k an 
expansion of program for Glass Fabrics? 


A Yes. 


Q Could you describe how that came about? 


A Well, these developments, some of which I 


SOUTHERN DISTHICT COURT FF 


318 


msll Pr rrie-direct 


scheduled, such as our interest in fiber glass, our discover- 


ing of a way to sell it, its uses, took a matter of years, 
and I think by '62, the beginning of '62 we knew we were on 
the right track. We were using this sales technique that 
I described to you shading factors; we were using the 
shading factor selling technique, and it was working, and 
in 1962 I think we did $800,000 worth of business, closer 

to 900, and in '63 we did a similar amount or somewhat more, 
and we made about $90,000. So we were sure we were on 

the right track. 

The problems of expansion with what we had in 
mind, every penny we made we used for expansion, and by 
1964 a number of things came into focus. Mr. Grafstrom 
and Mr. Porter -- 

MR. LOPKIS: I hate to object, but the question, 
as I understood it, did you form an expansion program for 
Glass Fabrics? We know that Glass Fabrics was 
liquidated at the end of '64. 

MR. BURGESS: It is our contention that whe 
formation of Textura and the acquisition of Glass Fabrics 
by Textura was part of the prog: am of expansion of Mr. 
Powrie, and that is why we brought it up at this point. 

THE COURT: The documents will speak for them- 


selves. I assume we are going to get some contracts and 
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things like that in evidence, not just hearsay or talk 
about .ontracts. 
Go ahead. 
A A number of things came into focus about 1964. 
We had a plan in mind for the eventual participation of 
Mr. Grafstrom and Mr. Porter in the Company. We had 
developed our style of selling. We had formed a corpora-~ 
tion called Fenestra Fabrics, Incorporated 42s a contracting 
arm that made the actual sales and installation in large 
institutions, and we had Yellott Lab ratories under «© :n- 
tract to develop shading factors for our own materisls. 
Furthermore, we had purchased all the stock of 


all the shareholders in Glass Fabrics, except a party by 


the name of Robert L. Johnston. However, an 1964 I 


had becn talking to Johstton and expressed the opinion to 


Grafstrom and Porter that we would soon have his stock. 
So we elected to expand at that time on a national basis 
and we formed a company on the side called Textura, 
Limited in 1962. 

Q When you say "we"? 

A Mr. Grafstrom, Mx. Porter and I. 

Q What was your initial capital contribution in 
that company? 


A We started with $25,000. 
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Did you subsequently make additional contributions? 


Yes, quite a number of them. 

Q Did there come a time when Textura purchased the 
assets and liabilities of Glass Fabrics? 

A Yes. 

Q Could you tell how that came about? 

A We formed Textura to have a company whose stock- 
holdings would be according to our long range plan, that 
Mr. Grafstrom and Mr. Porter were to have 25 per cent each 
and I was to have 50 per cent. We had that company on 
the side and we ha - in the business of another fabric. 

THE COURT: From 1962? 

THE WITNESS: Yes. 

THE COURT: From '62 to ‘64 Textura was not in 
fiber glass products? 

THE WITNESS: No. 

THE COURT: Just in this other product? 

THE WITNESS: Yes. This was a very small 
company that we operated under low draft to be the vehicle 
tliat we would ultimately take over the whole operation of 
Glass Fabrics, and we would then own the company as we 
planned and we were financially capable at that time to 
the company in an expansion program. 


In the meantime, we did start the expansion 
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program through Glass Fabrics, knowing that that company 
would sustain a substantial loss because we opened offices 
in New York, Chicago, San Francisco, and we had represent- 
atives in most principal cities, in Mexci City and in 
Australia in two cities. 

During 1964, I would say the second six months, 
we sustained heavy losses each month by design, because we 
were going to do this and we were going to have Textura 
pick up at the end of the year and would own the stock the 
way we wanted to and that is what happened. 

At the end of '64 we had expanded. Glass 
Fabrics had assumed a $114,000 loss due to our expansion, 
and we had Textura buy all the assets and liabilities of 
Glass Fabrics and we dissolved Glass Fabrics. 

Q What were the results of the operations of Glass 
Fabrics in ‘62 and ‘63? 

MR. TOPKIS: I object on the ground that the audit 
of financials is the best evidence. 

MR. BURGESS: We would offer those in evidence, 
your Honor, at this point. 

THE WITNESS: Are you asking what the profits 
were? 

MR. BURGESS: We offer in evidence the audited 


financial statements for Glass Fabrics from 1962 through 
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THE COURT: They are received in evidence. 
I assume they are relevant. 
MR. MCGANNEY: No objection. 
(Plaintiffs' Exhibits 13, 15 and 20 were received 
in evidence.) 

Q Could you take those statements, Mr. Powrie, and 
read for each year, identifying the statement by year, the 
gross sales and profit and loss for each year? 

A The year ending 1962, our sales were $199,000 
with a profit of $40,091. 

1963, year-end, our sales were $1,180,687 with 
a profit of $49,285. 

At the end of calendar year 1964 our sales were 
$1,001,693, with a loss of $113,788. 

Q Now, Mr. Powrie, that statement for December 31, 
1964, what companies does it comprise? 

A It covers Glass Fabrics and Fenestra Fabrics, 
its wholly-owned subsidiary. 

THE COURT: Was that true of the prior state- 
ments? 

THE WITNESS: Yes. 

THE COURT: They all cover Fenestra as well? 


THE WITNESS: Well, Fenestra did not have its 
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own statement ever. 
THE COURT: I want to know whether we are 
singling out ‘64. 
THE WITNESS: Let me see if it says so. 
Actually, the '64 statement states it is Glass Fabrics and 
Fenestra, but these others do not. They say Glass Fabrics, 
Inc. 
Q Did this expansion program that you had undertaken 
for Glass Fabrics continue after you started Textura? 
A Yes. 
Q Could you describe what activities you undertook 
in '65 to further that program? 


A We had established all these offices and hired 


all these sales people. '65 was a year of trying to 
consolidate the expansion, and I hired a general manager, 
which I had never done before, for one year's time, because 
I was going to be in an in-travel status a good bit of the 
time, and during '65 we began to recoup our losses and polish 
up the organization. We had now three men in New York 
and two men in Chicago and offices in both cities and I 
think 33 salesmen by this time. 

Q Now, what was the name of the man you hired as 
a general manager? 


A Alan Friedman. 
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MR. BURGESS: I would like to offer Textura's 
statement, Plaintiffs' Exhibit 36, for December 3l, 1965. 

MR. TOPKIS: Your Honor, we don't object to it 
as being a purportedly audited financial. As to its 
truth and accuracy, that we seriously dispute. 

THE COURT: Received in evidence. 

(Plaintiffs' Exhibit 36 was received in 


evidence.) 


Q Could you on Plaintiffs' Exhibit 36 read to the 


jury the gross sales and the profit and loss as it appears 


on that statement? 

A Well, for the year-ended December 31, 1965, 
the gross sales are $1,412,986, and the loss before taxes 
is $31,195. 

Q Now, Mr. Powrie, who prepared these statements, 
the statements that have just been offered in evidence? 

A These are all year-end statements and prepared 
by the firm of Willheim, Berman & Zimmerman, with Robert 
Zimmerman being the partner. 

Q When did they become your accountants or the 
accountant? Were they the accountants for Glass 
Fabrics? 

A Yes. 


When did they become the accountants for Glass 
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Fabrics? 

A Their first work was to prepare the year-end 
statement for '58. 

Q How did You come to owtain them? 

A They were recommended to me by Larry Donley, who 
was the Los Angeles head of the credit division for 
Burlington Industries in the City of Los Angeles. 

Q Were they also the accou its for Textura? 

A They were accountants for all companies. 

Q Did Mr. Zimmerman prepare all these statements? 

A Yes. 

Q Did y@have any policy regarding or any dis- 
cussions with Mr. Zimmerman regarding your relationship or 
his relationship with the defendants in this action? 

A Well, I told Mr. Zimmerman that if Burlington, 


Stevens or Hess-Goldsmith, and later Dommerich, wanted any 


information, hews free to give it to them, any information 


in his hand. 

Q Did that include the defendant Clark-Schwebel? 

A Yes. 

Q Mr. Powrie, in the process of asking you to 
sketch in the background of these two companies today, I 
just would like to get before the jury, ask you to tell me 


the years during which you did business with each of the 
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defendants in this action, for Glass Fabrics and Textura? 


A We dealt with Hess-Goldsmith. 

Q When you say "we," which company are you referring| 
to? 

A Glass Fabrics. This was formed in 1954, Glass 


Fabrics, and we dealt with them at the outset, that is, we 
dealt with J. P. Stevens and Burlington Industries, their 


Hess-Goldsmith division. 


Q And how many years did you continue to deal with 
them? 

A Right through 1966, which would make it what, 
13 years. 

Q Glass Fabrics dealt with Hess-Goldsmith and 


Stevens, you say, from 1954? 


A From '54 to '64. 

Q Did thereafter Textura deal with these two 
companies? 

A Yes. I wrote letters to the defendants and told 


them from this point on that we had merged the companies, 
that their billings were to come to Textura after that. 

Q Did Textura deal with Hess-Goldsmith and Stevens 
on the same terms and conditions that it had dealt with 
Glass Fabrics? 


A Exactly. 
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Q Were the same personnel involved that had been 
involved in Glass Fabrics in effect dealing with the 


defendant companies? 
A Yes. 
Q With Clark-Schwebel, when did Glass Fabrics begin 


doing business with that company ? 


A Tn. “6L. 

Q How many years did it do business with Clark- 
Schwebel? 

A Through 1966. 

Q Now, Glass rabrics -- through what year again? 

A Oh, Glass Fabrics dealt with Clark-Schwebel from 


'61 to '64 and with Textura from '64 to ‘66. 
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N 
ve 


am not sure but what we may have bought something from 


4lG 


them, but they showed less interest as time went on, 


and [ric Weiss, their treasurer, who I became acquainted 


with, told me that they operated as a vertical company -- 


that is, thev marketed their own weavings for the most 
part, or at least that was their prirmipal business -- 
and with that I gradually drifted away from trving to 
go to them. They didn't seem to encourage sales to 
converters like myself. 
( So as we weaving sources then as of 1965 

iid you have any other available to you? 

There were no other sources. 

« BURGISS: Your Honor, I think we have 

sketched the backaround for today. 

THE COURT: Okay. Ten o'clock tomorrow 
mornina,. 


(Adjourned to October 16, 1974, at 10:00 


a.m.) 
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CARLYLF MICHELMAN, Trustee of Textura, 


Ltd., in Bankruptcy Proceeding , et al. 
vs. 


CLARK-SCIWEBEL FIBER GLASS 
CORPORATION, et al. 


Jew York, October 1€, 1974, 


10:25 a.m. 


Trial resumed. 


(Jury present. ) 
MAL CO 1 5 G Pr-O Ww RF F resumed. 


DIRECT EXAMINATION CONTINURD 


BY MR. BURGESS: 


0 Mr. Powrie, we have a number of matters 
to cover this mornina. I ask that you keep vour 
voice un and speak loudly and clearly and answer the 


questions I am to ask. 


We were speakina yesterday about how vou 
ordered fabrics from the defendants. How did you 
order fabrics? 


Will you describe to the jury the process 


vou ordered fabrics from the defendant .7, P. ftevens? 
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A I would mle a trip to New York and would 


either have something in mind that I wanted woven using 


an example of some existing fabric, and it didn't exactly 


have to be fiber glass. 


When I am snpeakina of ve I was referring 


at the present time to Glass Fabrics, Inc. 


Mr. TOPKIS: To be even more precise could 


we know know year we are talking about? 


1956 or what? 


I think you better concentrate 


MLTT 
atid 


COURT: 


They are cuite important. 


BURGESS: All vight. 


‘@) Let us sav in anv of the vears prior to the 


formation of Textura, while vou we.e active as president 


and onerating officer o. lass Fabrics. 


7 | MR, TOPKIS: That is confusing, too, because 


Textura was formed in 1962 and went into the decorating 


business in 1964, I don't think it is important, but 


let's pick one vear and talk about that. 


21 | (a) Then let's say 1958, Mr. Powrie. 

22 | 
| A It doesn't matter. I ordered them the same 

ee 

3 | wav no matter what year it was. I woulda qo to New ; 

2A 


York, in the case of J. P. Stevens, either knowing what 


IT wanted or lookina for something. This being the 
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‘ : 
2 center of the textile world, I was able to find fabrics, } 

| | 
3 || usuallv, that were close to the type that I wanted 

} | 
4 woven. I would also -- and I would tke these with 
9 me to see t'r. Wilson, who was the head of the production 
6 of fiber glass for Stevens. 

| | 
ae we . ' 
( We would either use this piece of fabric and 
R 


include fabric they had around the office in the form | 


of samnles and from that we would work up a fabric and 
10 I would order it, and we would, on other occasions, take 
1] an existing piece of fabric and make certain changes in 
12 it, like adding more picks to it, as they call it, when 
13 you filled in the fabric more in the horizontal, 
. . . . . | 
14 or more ends to it if you wanted to fill for fabrics in 
15 the vertical of it. | 
| | 
16 | a) Now, tir. Powrie, at this time did vou place 
| 
in| a contract with J. P. Stevens when vou ordered the fabric — 
| 
} | 
18 | them? | 
| 
19 | A Yes. I would place maybe several contracts. | 
| 
| 
20 ‘@) I would like to show you a document marked 
| 
21 "J. P. Stevens & Company, Inc., sold to Glass Fabrics, 
| 
\ 
22 | Inc., 9348 Santa Monica Boulevard," and ask you to 
\\ | 
} 
Ou | . . 1 . 
23 identify that document for the jury? 4 
ap ; saa 
aA il A This is not a contract. PHES 26: an ine 
23 | voice to me. This would follow a contract. 
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MR. HARDISONs: May ve have an 
number? 

MR. BURGESS: There i: xhibit number. 
drew it out of documents furnished by J .- Stevens in 
their last designation. 

Mr. Powrie, when you entered into a contract 


Stevens did that contract have written terms 


And what were those terms? 

MR. TOPKIS: Objection. Let's have the 
contract. 

THE COURT: That's what I was going to ask 


vou for. Please give me a contract. 


MR. BURGESS: It is mv error. Apparently 


what I brought down were invoices instead of contracts. 


THE COURT: Let's go on to something else 


When you were billed for the goods -- let 
me ask this. When J, P. Stevens manufactured the 


goods pursuant to the written contract, what did they 


do with it? 


Thev stored them for me until I called them 
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a When vou called *.em out, how did J. ‘ 


Stevens -- first of all, how did Glass Fabrics advise 
J. P. Stevens that they wanted a particular amount of 
these fabrics, or all of them? 
Well, we tried to use our purchase orders. 
We didn't always do that. We sometimes ordered them 
verbally and sometimes by a letter, but if there was any 
routine to it it wé v the use of our purchase orders, 
most of it. 
Tin COURT: When these were stored, was 
any invoice issued, or was the invoice issued at the 
time vou called themout of the warehouse? 
+ The invoice to me was 
issued at the time I called them out and they were shipped. 
TUE COURT: So they could have been in the 
warehouse for a period of months before any invoice was 
sent out? 
THE WITNESS: They were. 
@) Now, lr. Powrie, I would like to show 
you the document I just showed vou and as): you to identify 
that for the jury. 
A That is a J. P. Stevens invoice to us. i 


That is a sale to Glass Fabrics in -- I am trying to find 


a date -- October 21, 1964, It's a style we call 
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og different terms. 


3 8) Wao was present at this meeting? 
4 A In the case of J. P. Stevens it was Robert Knisel. | 
fad 5 In the case of Hess-Goldsmit.: -- 
6 Q We're just talking about J. P. Stevens. 
7 A Then it was Robert Knisel. 
8 | Q What did you say to him and what did he say to 
9 you at this meeting? 
10 “ A Well, that was 1958, so I will have to give you 
° 11 the substance oft it. 
12 Q Please keep your voice up. 
13 A The purpose in my meeting with Mr. Knisei was to 
14 see if I could work out an agreement that was different 
15 from these terms. We had been ordering under these terms 
: 16 and we were past due to J. P. Stevens, I would. think,. about 
17 | half of the $77,000 I mentioned. To get more goods under 
es 18 | those circumstances invoked a discussion of these terms and 
19 | how to chanc? them, and we arrived at an agreement, a verbal 
Ps 20 | agreement whereby they would ignore the terms of the written 
™ 21 | sine and we would get up to four months extended terms, 
22 || that is, four months from the date of the invoices, the 
23 | billing invoices to us, not the date of the contract. 
A) 2A | Q Mr. Powrie, at that time did you explain to Mr. 
25 | Knisel the reasons why you needed this extra time? 
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iI 
2 | A Yes. | 
3 || Q What did you say to him? | 
4 | A I told him of the differences between our company | 
| 
5 ] and its operation and his other customers, that ES: io 
6 | distinguished our problems in this regard from others. | 
| 
7 First of all, we were on the other side of the 
8 | United States. It took time to get a siipment to us, while | 
9 | that was not true shia they delivered to people in this 
10 | -area. Further, we were unique in that we had our own 
ll | finishing plant; they finished goods for all other con- 
12 | verters; we were unique in that we were one who bought | 
13 unfinished goods and there was time needed to bring them 
14 | to Los Angeles and warehouse them and finish them. 
15 | Thirdly, we were entering into a new business 
16 which would delay payments from our customers to us, and, 
17 hopefully, we could pass that problem on or it would be | 
18 shared with Stevens by Glass Fabrics. For those reasons | 
\| ‘ 
19 we needed terms far beyond the net 30 that showed on 
\ 
20 | contracts; and we arrived.at the verbal agreement that we | 
21 | could have up to three months time. 
22 | Q Now, in your discussions with Mr. Knisel did he | 
23 | mention the name of Burlington Industries or Hess-Goldsmith | 
| | 
2A division of Burlington Industries at that time? 
DS | A He knew I was a customer of liess, of Burlington 
| 
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a) That was net cash, Mr. Powrie? 
A That's what it says. 
MR. BURGESS: I would like to offer that 


in evidence. 
MR. HARDISON: | No objection. 
(Plaintiffs' Exhibit 805 was received in 
evidence.) 

‘@) Mr. Powrie, I notice that the written contract 
between Glass Fabrics: and HWess-Goldsmith, Division of 
Burlington, had terms of net 30 and the invoice referred 
to terms of net cash. Did you ever discuss your pay- 


ment terms with defendant HNess-Goldsmith? 


A Yes. 
re) And when did that occasion occur? 

‘ 
A -- The initial discussion was in 1958,-when I 


met with them in New York. 
@) Who was present at that discussion? 


A Mr. Harry Goldsmith, Mr. Raymond Clark 


-and Mr. William Colton. 


.@) Could you discuss -- and at this time we 
are talking about vou representing Glass Falrics, Inc. -- 
could vou tell me what you said to any of these in- 
dividuals and what they said to you? 


A Well, it was a discussion similar, for the 
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\} 

\| f 

\ same purnoses, as I talked to Knisel about. 

| a) Please keep your voice up, Ilr. Powrie. 

A yes. 


he discussion 


was 


on a portion, and I think about half, 


of the $77,000 that Textura owed when 


I explained to them the b 


the reasons for onerating on a differ 


net 30 terms they had’ been billing us 


we couldn't live with for the reasons 


enumerated, that we were a West Coast 


there was a lag time on we 


shinments 
’ 


own aoods, which took time, additiona 


dealing, or honefullyv we were going t 


| business with the contracting trade, 


pay outfit, and we estimated it would 


| more than normal to receive money fro 


under those circumstances. 


| . (a) Was there an aqreement re 


i| between you and Burlington, at that t 


A Yes. It was reached be 


Burlington's sales division, 


9) And what were the terms o 


A They were that we would h 
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regardless of the printed invoices up to three months, 
four months. 

‘@) And were there any other particulars of this 
agreement? 

A Well, we were required to place large 
quantities when we placed a contract, and they agreed 
to hold these goods for us until they were called out, 
at which time we would be billed and at that time the 
extended terms that we were agreed to would start. 

(9) Was this agreement put into writing? 

A No. 

‘@) And why was it not, to your knowledge? 

A They explained that it could not be put into 
writing, that it had to be an informal arrangement, be- 
cause thev had othe. customers that would want the same 
terms, so it had to be an informal writing that I would 
receive terms of 30 days and 60 davs as I alwavs had, 
but that informally we would handle it in a different 
fashion, and that I would pay on a 120-day basis, 

THE COURT’? Did they have other customers 
who were operating in this novel fashion that you were 
operating? 


THE WITNESS: We were the only 
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COURT: So that you were uniauc, really, 


WITNESS: We were unirue and the only 


customer of any s I said, we finished our own goods, 


the rest of them all bought their own here. 


Please keep your voice up, even when speaking 
to the judge, I would like the jury to hear your 
remarks. 

We were a novel, completely different cus- 
tomer. Je were far away, which took shipping time; 
we finished our own qoods, which took time; and we dealt 
with a different trade, which was unique at fiber glass 
industry. For these reasons they agreed to give us 
unusual terms. 

THE COURT: There was a valid reason to 
distinguish you from other competitors? 

THE WITNESS: Yes. 

MR. BURGESS: At this time, vour Honor, I 
would like to offer in evidence the Schedule No. 1 to 
Burlington's answer to interrogatories, which is a 
schedule of their account with Glass Fabrics, Inc.. and 
subsequently, I believe, Textura, Ltd., running from 


October of 1962 through November of 1966. 


SOUTKERN DISTRICT COURT REPORTERS U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK WY co 7.4580 


6 


340 


mdal4 Powrie-direct 158 


A None. 

@) And you testified yesterday that a prac- 
tice »sbtained over the years in which Glass Fabrics did 
business with the defendants Stevens and Hess-Goldsmith 
whereby they followed the practice of paying their 
bills according to the terms of this oral understanding. 
Did this practice continue after Textura acquired the 
assets and liabilities of Glass Fabrics? 

A Yes. 

@) Did there come a time when you began to 


place orders with the defendant Clark-Schwebel Fiber Glass 


Corporation? 
A Yes. 
@) Will you tell the court and jury how you 


vlaced orders with Clark-Schwebel Fiber Glass..Corpora- 
tion? 

A We placed orders with them in the identical 
fashion that we did with Burlington and J. P. Stevens. 

@) Let me correct myself, Mr. Powrie, and I keep 
doing this. When I say "you, ”* I am referring now 
to Glass Fabrics. 

Now, did that practice, the way you entered 

into the contracts for orders of goods on behalf of Glass 


Fabrics from Clark-Schwebel -- did that continue after 
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2 | THE COURT: Does this also have a back? 
3 | MR. BURGESS: Mr. McGanney advised me this morning 
4 || that he would produce an example of an entire contract with | 
5 || the conditions of same appearing on the back. | 
6 | THE COURT: All right. 


~] 


MR. BURGESS: I would like to read on the face 


8 || of this contract, Exhibit 15, aS appears on the face of all 


9 | the contracts, both these between Glass Fabrics and Clark 


10 || and between Textura and Clark, under terms the printing 

\ 
11 appears Net 30 days, No anticipation allowed. | 
12 | I'm sorry, Exhibit 63. I stand corrected. | 
13 \ MR. HARDISON: I am not sure that the reverse | 
14 applies to all contracts, including Burlington co rtracts. 


MR. BURGESS: I would like to read on the Hess- 


16 } Goldsmith contract marked Plaintiffs' Exhibit 807 in 
17 | evidence that after the word Terms appears the printinc 

i 
ig || Net 30. | 
19 | Q What did the defendant, what did Clark-Schwebel | 
2 || do with these fabrics that you ordered pursuant to these 
21 contracts? Let me show you them? After they wove 
22 | them? | 
23 A They stored them in Anderson, South Caroline, and | 
2A | to some degree in a Los Angeles warehouse. That is, they 
25 had smaller amounts in Los Angeles, but basically they 
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stored them in the city where their weaving plant was in 
South Carolina. 

Q Now, when Glass Fabrics wanted goods from Clark- 
Schwebel how did they obtain them? 

A We notified them either through’ purchase c:der 
or letter, possibly by telephone, to sena us a certain 
number, whatever we wanted. 

Q I refer to your purchase order which has been 
previously marked in evidence. Is that an example cf the 
purchase order that you would use to call goods out of 
Clark-Schwebel's warehouse? 

A Ss. 

Q When were you invoiced for these goods? After 
you called them out? 

A At the time we called them out, at the time they 
shipped, rather, which was usually the same date, but it 
could have varied a few days. 

Q I would like to show you a document on the letter- 


head of Clark-Schwebel Fiber Glass Corporation sold to 


Textura, Limited, dated 1/25/66 and ask you to identify that 


for the jury. 
A This is a Clark-Schwebel invoice to Textura, 
Limited dated 1/25/66. It is No. 317. It is billing 


Textura for 502 yards of a fabric called 2411/2, which was 
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what we call Civic. It is $602. 

Q Now, I refer you to the upper right-hand corner 
and ask you to read the writing after Terms? 

A Net 30 days no anticipation. 

Q Is that a representative invoice of the type 
that would be received by Glass Fabrics and later Textura 
over the years it did business with Clark-Schwebel Fiber 
Glass Corporation? 

A Yes, if Ae: 
MR. BURGESS: I would like to offer 
evidence if it has not already been. 
MR. MCGANNEY: No objection. 
(Plaintiffs' Exhibit 808 was wseceived in 
evidence.) 


Q Did you ever observe these payment terms, the 


written terms specified on these agreements which we have 


introduced, these contracts and invoices that we have 
introduced into evidence? 

A These 30-day terms? 

Q 

A 

Q And to go back for a minute to the terms appear- 
ing on the Hess-Goldsmith and the Stevens contracts and 


invoices, did you ever observe the written terms appearing 
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on those invoices or contracts? 
A No, we didn't pay any of our bills to any of 
those three companies in 30 days. 
Or in 60 days, if that was the term 


No, we paid them more on a hundred or more-plus 


And was that in accordance with the oral under- 
standing that you had entered into with Hess and Stevens? 
es, it went on for eight or ten years. 


Q there come a time when you discussed with 


officers of Clark-Schwebel the terms upon which you were to 


do business with them? 
A Yes. 
And when did that come about? 
In 1961. 
Q Prior to that time why had you not done business 
with Clark-Schwebel? 
A They were not in existence. 
Q When was the first time you approached them in 
order to do business with them? 
A I think early 1961. 
Q Whom did you approach? 
A Mr. Raymond Clark, their president. 


Did you have a meeting with him concerning the 
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terms upon which you were to do business with Clark? 


A Yes. 
Q What did you say tc him and what did he say to 
you? 
MR. TOPKIS: Objection. Mr. Clark is unhappily 
dead. 
THE COURT: Is that the entire ground of the 
objection? I will take it on that basis. 
Go ahead. 
MR. BURGESS: I didn't understand your Honor's 
ruling. 
THE COURT: I overrule the objection on the | 


basis of the grounds stated. 
MR. BURGESS: Thank you. 

Q Could you tell the jury what you said to Mr. 
Clark and what he said to you? 

A Well, our meeting on this point revolved around 
the fact that while they had opened their company and 
initially woven industrial goods, they were prepared to 
weave decorative goods and they were just getting into that. 
He told me this, and, in fact, there was some, if I remember, 
literature that they periodically sent out to me to indicate 
the progress of the construction of their weaving mill in 


Anderson, South Carolina, and I was told by Mr. Clark they 
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were initially going to weave industrial goods only. 

In 1961 he said he was prepared -- 

Wait a minute, Mr. Powrie. 

I would like now to confine my question to the 
payment terms and just in the interest of time, to the terms 
upon which you were going to do busi"ess with them. If you 
are leading up to that, fine. I want to save the Court 
and the jury time. 

A I was leading up to it. 

Q Continue, then. 

A I'm trying to reconstruct the the conversation 
that included the terms, and that is how it happened. 

Q I appreciate your difficulty. 

Please continue. 

A > snowed him a sample book that we had and he 
went through the fabrics and indicated that they would like 
to begin with certain of the numbers, and I remember there 
was one called 3010. It was a very ordinary casement 
material. And he indicated they would start with that. 

So I placed an order with him for a certain amount, I think, 


some small amount, a couple of thousand yards. At the 


time I placed the order, the question of the terms came up. 


He, of course, had been president of Burlington's division 


and knew the terms, and I had arrived at these terms with 
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him in 1958. It was not a detailed discussion put in 
writing or marking any detail, but he understood the. terms. 
But we did one more time review them, the fact that I would 
place an order only if they could hold the goods for me 

and not deliver them until I ordered them out, secondly, 
when I did order- them out that I would have extended terms 
from the date of their invoicing to me, and those terms 
were to be around four months time. 

He understood why, because in '58 we had been 
doing business with him through Burlington, and since that 
time, but the terms were reviewed briefly and instituted 
with Clark-Schwebel through Mr. Clark, extended terms. 

Q I would like to again remind you, Mr. Powrie, to 
keep your voice up, and, with the Court's permission, if 
the jury doesn't hear what Mr. Powrie says, I would like 
them to indicate so we can make sure that you call can hear 
the evidence that is being presented. 

Mr. Powrie, was this oral understanding that you 


entered into with Mr. Clark ever reduced to writing? 


A No, it was not. 

| 
Q To your knowledge why was it not? 
A For the same reasons that we did not reduce it 


} 
writing when he made the arrangement with me with Burlington's 


Hess-Goldsmith dividison, he was not not interested in 
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letting his other customers know that he had special 
arrangements with us, eve. though our operation was suf- 
ficiently different to make these special arrangements, he 
didn't want it in writing becaus. he felt he might be 
obligated to these terms to other customers. 

Q Are you aware of any documents which refer or 
relate to this agreement? 

A Yes. 

Q I show you at this time Plaintiffs’ Exhibit 55 
and Plaintiffs' Exhibit 56 intor ijuced into evidence initially} 
and 1 will have a couple of other documents which were not 
introduced yesterday because we had difficulty obtaining a 
letter, which was part of it. 

I show you herewith Plaintiffs" Exhibit 59 and 
Exhibit 412, and since you did not have an opportunity to 


look at 412 yesterday I would ask you to read that first 


very carefully. 
THE COURT: This might be a good time to take a 
recess and give you an opportunity to read st. 


(Recess.) 
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| 
{ 9 } " . " 
- | have you come across the term"extra dating"on other 

P f | 
3 occasions? 
| ° | 
ee | A Extra dating, ves, I have. 
| 
0 | a) What does that mean? 
| 
o | A It means a date beyond the normal -- extra 
a dating, extended terms. It is a credit man's statement, 
8 |i 
i| use, language. 
9 | 
| @) Thank you very much, /ir. Powrie. 
10 Subsequent to the time that Textura acquired 
11 the assets and liabilities of Glass Fabrics, did the prac- | 
12 tice of paying according to the extended terms and the 
| 
13 || warehousing of goods until you call it out, 
14 did that ccntinue with Textura in Clark-Schwebel? | 
} 
a || A It continued until March of 1966. 
| 
16 NR. BURGESS: I would like to explain to 
7 the jury the exhibit which Mr. Hardison and I have 
| 
1 | stipulated in evidence, and that is the accounts vre- 
19 ceivable, or, rather, the ledger of Hiess-Goldsmith & Com- 
20 pany, Division of Purlington Industries, relating to the 
21 Glass Fabrics account. 
22 THR COURT: Is that an exhibit? 
23 MR. BURGESS: It's an exhibit. It is 
| 
2A 806 in evidence. 
25 This is a statement -rom the files of Hess- 
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Was it your understanding that Textura acquired 
the oral commitments of the defendants to furnish it with 
extended credit terms? 

A Yes, it was. 

Q Did you consider that a valuable asset of Glass 
Fabrics, Mr. Powrie? 

A It was the basis for operation. We cculd not 
operate without st. 

Q Mr. Powrie, turning to the subject of Fenestra 
Fabrics, were you an officer of the plaintift Fenestra 
Fabrics, Inc.? 

A Yes, I think I was president. 

Q Who were the other officers? 

A Fenestra was organized in 1960, so I presume the 
officers may have changed, and I don't know exactly, but 


they were either myself as president, Johnstone as vice- 


president, or perhaps Fred Ewing, and possibly Irene Sharpe 


as secretary. I would have to see the records. I just 
don't think we had that consistency, but I was consistently 
president and probably president-treasurer for a while. 

Q Who forned Fenestra? 

A Who formed it? 
Q Yes. 


Well, I formed it for Glass Fabrics. 
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! 
2 || the question? 
i} 
3 ] Q Yes. 
|} 
4 A Glass Fabrics formed it, but I had it done. 
5 } Q Who owned the stock of Fenestra? | 
6 A Glass Fabrics. 
7 ! Q Now, in December of 1964 when Glass Fabrics' | 
8 | assets were transferred to Textura, did the transfer | 
9 include the stock of Fenestra? 
10 | A Yes. | 
7 | Q Going back to the formation of Fenestra, I would 
12 like you to explain to the jury how you came to form 
! 
13 || Fenestra and for what reason you formed that company? 
14 | MR. TOPKIS: Do you know when it was formed? 
15 | MR. BURGESS: That is stipulation of fact No. 6 
16 || in the order, January 4, 1960. 
7 II THE WITNESS: There were two reasons -- 
18 Q Before we get into that, I would like you to 
19 tell the jury what function Fenestra performed? 
0 A Fenestra was the contracting arm of Glass Fabrics.| 
21 They bid on the large buildings and took the contract and 
22 executed the contract. 
B Q When you say executed the contract, could you 
°"“ describe in detail the services they performed? 
25 A Well, Fenestra's sales people would approach an 
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architect or an engineer in an attempt to sell him on our 
products, and their sales program included this sun 
controlled attribute that I think I spoke of. They 

would approach the engineer first, the purpose being to 
hopefully get him to specify our material, because if we 
got an engineer to specify our materials, it was tantamount 
to getting the order. Sometimes even though he specifies 
our material, and not frequently -- 

Q Please speak up. 

A -- another competitive company would get the 
contract. That happened on rare occasions, but if it 
still happened, we still sold the fabric if it was speci- 
fied. The specification was important and worked with 


the architects and the engineers. We spent a lot of time 


with the engineers. We would use our lead system first 


to show where buildings were being built, and the lead 
system, such as the Dodge reports would show. They come 
out very early and show that a building was contemplated 
at a certain location, approximately $20 million, approx- 
imately 20 stories or so, some such thing, and we would 
immediately get the engineer's and architect's name, as 
well as the owner, in these reports, these lead system 
reports, and we would have our sales people call on the 


engineers and architects, and this might be in as far 
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advance as two years of the actual making of the sale. 

Q Subsequently after they made the sale did 
Fenestra perform the functions of installing the fabrics as 
well? 

A Yes. 

Q What function did Glass Fabrics perform in con- 
nection with Fenestra's activities? 

A Glass Fabrics was their source of supply, that 


is, Glass Fabrics bought and warehoused the fabrics and 


other materials, the traverse track if they needed to perform 


a contract, and Fenestra did not own any of these things, 
so it bought them from Glass Fabrics before 1964 and from 
Textura, Limited after that date. 

@) You have been speaking of Glass Fabrics and you 
have been talking about fabrics. You mean the fabrics 
purchased from wnom? 

A Well, the fabrics purchased from Burling and 
Stevens and Clark-Schwebel. 

Q Now, subsequent to the acquisition of Glass 
Fabrics by Textura, what functions did Textura perform with 


relationship to Fenestra? 


A The same one. They were the source. You see, 


our contracting company was an arm of Textura and Glass 


Fabrics; it was not separately financed, except for, I 
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think, we put $500 in, which was something just to form 
the corporation, so its source and this financing came from 
Glass Fabrics before 1964 and from Textura subsequent to 
1964. 

Q Just to clarify your answer, Mr. Powrie, Textura 
performed the same functions relating to Fenestra that 
Glass Fabrics had performed prior to the acquisition? 

A That is right. 

Q And this related to the purchasing of fiber 
glass fabrics from the defendant mills and supplying it to 
Fenestra when they bid on contracts? 

A Yes. 

Q Why didn't Glass Fabrics itself bid on cobtracts? 

A Well, it had before we formed Fenestra, but we 
were beginning to get complaints about the fact that we were 
looking for these jobs and selling them direct, as it was 
called. We skipped over two profit levels to reach the 


building owner, and this was a new thing in the marketplace. 


The building owner had not purchase4 historically decorative 


coverings, except Venetian blinds, and it was up to his. 
tenant to use draperies if he wanted to as a decorative 

measure. We, I think, sold and hung the first building 
in the United States where the owner purchased the fabric 


and Fenestra installed it. That was a building in 
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Seattle, a way back in 1959 or so. 

Q Mr. Powrie, you said you came to form Fenestra 
because of these complaints. Could you be more specific 
about what these complaints were? What theiz source was? 

A Glass Fabrics had been attempting to-distribute 
fiber glass woven goods through the traditional channels, 
which were from converter level, which was our position as 
a purchaser of fabrics from the mills. They were 
supposed to buy and then sell it to the jobber who would 
then sell it to the decorator. This did not fit at all 
in a building owner's interest. This was something to do 
with the decorative side of things and had been done 
traditionally by the tenant. We were interested in 
furnishing the building owner, and no owner wouid stand for 
buying material at a markup of $10 a yard if he could avoid 
nt 

Fenestra was to deal with the building owner. 
And we deliberately made these materials of a neutral 
tone. They were there to control the sun and was an 
improvement on Venetian blinds. So the owner was 
interested. But he was not interested in our referring 
him to a decorator. Sn we were involved in selling to 
the owner in the construction of the building, and this 


caused complaints from almost every source in the textile 
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business, complaints from our customers, from people 


involved in the decorator side of the business. 


I received many calls from people in the decorat- 
ing business who complained that we were selling direct 
and they were apprehensive. It made them apprehensive. 
But the fact was you could not get a decorator to write up 
a contract for 140 Broadway any more than he would think 
about it. But if he saw our materials hung, he would 
complaint. And then there were competitors of ours, like 
Ben Rose and Qual-Fab and Thorctel. 

Q Do you recall any specific occasions when you | 
received any complaints from any of these persons or any of 
these competitors? 

A Well, through the years it was something we 
lived with. It was continuous, hundreds, I woyld suppose. 
It did not divert us because we were not interfering with 
that type of business. It was a new business that we 
created. The fabric could not have been sold if we had 


not sold it. 


Q Did you receive any complaints from any personnel 
of Owens-Corning Fiberglas about the way you were doing 
business? 

A Yes, we received complaints from everybody, eens 


ing the mills, but Owens-Corning Glass, Bill Rader, who was 
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all of this is relevant to the motive for the defend- 
ants for entering into the conspiracy, but I also -- 

MR. HNARDISON: What? 

MR. BURGESS: -- also in terms of the 
reasons for forming this company. 

THE COURT: You tell me the purpose of 


this was to show why Fenestra was formed. How you are 


introducina conversatiens long after Fenestra was formed. 


MR. BURGESS: I will withdraw that then, 
vour Honor. 
2) Mr. Powrie, did there ever come a time when 


you had any conversations with anyone from defendants 
concerning the way, the manner, in which you did busi- 
ness? 

A ' Yes. 

@) Could you tell the jury when and where that 
occurred and who was present? 

A I am not sure of the exact date, but I secall 
being in’ New York, and I think in 1961, and I think it 
was 1961 because it was identified in a conversation by 


the fact that we were expanding and we were going to 


open offices in New York, and -- 


0 Excuse me, Vir. Powric. You said 1961 -- 
A I meant to say 1964, We were exnanding 
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k, and this is the hackground of the meeting. 


Mr. William Colton of Burlington, when I was in New York 
on other business, I had stopped in his office on 
business with them and he invited me to lunch. 

not certain, but I think it was the Weavers Club. 

I had been there once, and I think it was with him. 


Durina the course of the luncheon he made 


I am afraid 
the jurors aren't able to hear you. 
He made the statement that if he had the 
ability lo : he would not sell us any further, 
and I asked him what he was talking about. He said, 
"Well, Mal, we been getting so many complaints 
from our other customers that if.we had the option we 
would not take vou on todav as a converter, and if we 
could fiqure out a way how to do it.we would no longer 
sell vou.” 
mention any specific customers of 
Burlington when he was talking about these complaints 


from other customers? 


MR. TOPKIS: Your Honor, could the jury 


cautioned, or would vour Honor rule, that any state- 
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ment by Mr. Colton of Burlington is not binding on 


either J. P. Stevens or Clark=-Schwebel at the present 


THE COURT: They are so instructed. As 
matters presently stand they are not binding on anybody 
but the particular comnany with which the individual was 
connected. 

im. BURGESS: Could you re'd the auestion 
back, Mr. Court Reporter? 
(Question read.) 

A He mentioned Thortel and Oual-Fab, I am cer- 
tain of that -- not certain, but I think he mentioned 
Ben Rose of Chicago. 

(9) Were these companies, Thortel and Qual-Fab, 
competitors of yours? 

Mh Yes. 

MR. RURGESS: I am about to enter into a 
different subject. 

THE COURTS: Go to lunch and come back 
at 2 o'elock. 


(Lun. eon recess.) 
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to the expansion of Glass Fabrics, let's say for a year, 
taking the years 1962 and 1963, where did Glass Fabrics do 
business? 

In 1962 and 1963 we were principally a West 
Coast firm. We did some small amount of business in Texas, 


but we were in Washington, Oregon and California, if I 


recall. 


With some business in Texas, you mentioned? 


When did you start to branch this Glass Fabrics 


A I think it was probably after the first quarter 
of 1964 that we opened other offices. 
Could you describe to the jury and the Court what 
new offices you opened? | 
MR. TOPKIS: Could we know when each new office 
was opened? 
THE COURT: Ro ughly, yes. We don't need the 


exact date 


I don't think I can sev exactly 


THE COURT: Well, the year. 
THE WITNESS: Well, during the year 1964 we 


opened an office in New York. 
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Q f 4 ir. Powrie, and direct your 
answers to the jury. 
A During the year 1964 we opaned an office in New 
York City. For some time we did not have an orfice. 
Mr. Nicholas Roach was hired first and he was our represent- 
ative here without an office. The office was opened at 
71 Vanderbilt Avenue in Grand Central Station. I don't 
know the date. But it has to be in '64 some time. 
That will be sufficient, Mr. Powrie. 
Will you continue? 


Are we on the subject of opening more offices 


Q Yes. 


A It was after we had had a representative in 


Chicago that we opened an office,-.and I don't know that date, 


but it was part of this general expansion program, the last 
half of 1964, perhaps In 1965, I would say, these offices 
were instituted. 

Bob Johnstone, who had been a stockholder, left 
the Los Angeles area and opened an office in San Francisco, 
along with Frank Farrell, who was one of our sales people. 

We had representatives who had offices in Mexico 
(ity and in Melbourne and Sydney, Australia. We didn't 


maintain offices, other offices in the United States, but 
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we did appoint representatives in most principal cities. 

Q Could you name those cities, Mr. Powrie? 

A We had one in Portland. 

Q What was his name? 

A I think it was Andrus. I'mo not sure. 
I could find the name. In Minneapolis we had a repre- 
sentative, and these names were very familiar to me once, 
but I can't name him. I will get his name if you want 
. We had a representative in T«xas. His first name 
was Bob, and he was a former employee of ours. 

We had prior to that had a man who was in the 
drapery business in Texas, but we went with our own man 
after that. 

We had in Kansas Ci*y a company called Kansas 


City Slate Company, who contrary to their name were not 


in the slate business, but they were in our business ani 


they were selling application tile. We met them through 
Corning-Owens Fiberglas. 
Q How many additional sales personnel were added to 
the company as a result of your expansion? 
MR. TOPKIS: When? 
MR. BURGESS: ‘The period of expansion was identi- 
fied as 1964 and 1965. 


A How many total number? 
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Q How many total additional sales personnel did 
you add? 

A I think we went from about six to, I think, 23 
that attended our sales meeting in Los Angeles in May, 
1965, and they were mostly new people that were meeting for 
this big sales meeting that was a culmination of naming 
new sales officers and sales people. I didn't include 
anybody from Australia or Mexico City. It was just the 
United States people and they weren't all there, so I would 
have to guess at that time we had 25 new outlecs. 

Q Did you make any changes in your production 
department or were there any additional developments or 
procedures or departments instituted in this area? 


A Yes, we had been in a small quarter, but it was 


a building about 50 feet wide by 90 feet deep, one level. 


That was at 620 Almont. 

We found a building in Beverly Hills, in the 
small industrial area that had been a former ice house that 
had to be’done over to offices in the front of it and ware- 
house space in the back, and that suited us just fine, and 
I think we must have takenon 10,000 square feet. 

We had created a fabrication division which we 
had never had before. We had contracted that work out to 


various people. We thought it would be better control 
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if we owned it ourselves, which it was, and we sought 


machinery for that and expanded that. That occupied about 
half of our warehouse area. 

The expansion of our inventory required more 
space, and that occupied about a little better than a 
quarter of the area, and then we had a shipping-receiving, 
inspection and grading, and all those things near the 
elevator, which was still in the back end. 

In the front. end we had very considerable 
expansion compared to what we had before. We had rather 
nice offices because we were dealing with people that 
expected it, especially when you deal with an architect, 
he kind of grades his customers by the way they look and the 
way the premises look. So we have nice offices. 

{1 had a rather nice office, and alongside of it 
was a big meeting room for our use, but it was principally 
created for conferences with architects and engineers, where 
we would show them blueprints and fabric and performance 
and that sort of thing. 
Next to my office was my secretary's office, 
and then we had a switchboard and reception area out near 
the elevator, and behind that was the counting division, 


which was a room about 9 by 9 formerly, and this was, I 


would say 30 by 20, and it made room for Miss Sharpe, who 
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was our bookkeeper, and two assistants, plenty of room for 


records. 


The rest of the space in the front, as we called 


it, was occupied by the salesmen's desks, and we had room 
for ten of them in the Los Angeles area and we had the lead 
system room that I was telling you about with the lead that 
we call SCAN, which was a machine, and then you were sent on 
a subscription basis the films showing blueprints on 


buildings. This was a Chicago firm. 
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(9) Now, Mr. Powrie, you mentioned lead system. 
Could you tell the jury what is a lead system, and 
how did you use it in your business? 
A Well, in Los Angeles we could go downtown, 
for instance, and we could sée what was under construc-— 
tion, since we lived -- 


9) When vou say"“what was under construction," 


you mean buildings? 


A Commercial buildings. You could see 


they were under construction, so you went to them to 
contact them and attempt to sell them our product. 

When we weren't in our own city we didn't 
know what construction was going on, so we subscribed 
to the Dodge Reports. These Dodge Reports was one 
system. Je also subscribed to area systems for 
our sales people -- that is, a certain area = the 
United States was hetter served by a local systen of 
leads than the Dodge system was. 

Vie must: have had three, four, five differ- 
ent tvpes of that. And then we had the Scan, the 
one that really did it. You see, we could take 
Scan's lead system and sing their blueprints sent 
to us on a reel which magnified it on a plate we could 


read, we could actually draw off a blueprint from the 
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plate rather than go to the architect and ask fora 
set of blueprints, on which you could draw off figures 
to include in a contract. 
This we took on in the »iddle of 1966, 

I believe. 

Q I am asking you the questions, Mr. Powrie, 
but I wish vou would direct your answers to the jury 


and speak uv. 


Again,-I would ask the jurors, if they 


can't hear Mr. Powrie, please let me or his Honor know 


and we will ask him to raise his voice for you. 

Now, you have testified that these things 
were instituted as part of your expansion, and you 
also mentioned that you moved to more comfortable 
quarters. ~~ Were these offices you moved to-more 
lavish than the ones you had prior previous to that 
occuried? . ; é - 

A Considerably more so, yes. 

Se Why did. you move to more lavish offices? 

A They were really a little more lavish than 
we intended, but one of our finer sources of business 
was Welton, Seckten, 8 fine architectural firm with 
offices in all principal cities, end working with 


‘them through the years we got a great deal of business 
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just wanted to remove wh we felt was incorrect 
impression left by the opening statement. 
TOPKIS: So it won't be week be- 
we cet this straightened out when we are done 
Povwrie, I said nothing about 1964. I said, 
and the record is clear s I sav, Mr. Powrie in 
1964 invested in this comnanyv called Textura, which 
had been founded in 1962 hink it was reasonably 
clear. 
BURGESS: The implication was that 
the investment was made in 1964, 
COURT: Please continue. 


BY MR. BURGE! 


Turning tc the subject of quality of the 


aoods delivered to vou by the defendants, Mr. Powrie, 


did you exnerience generally quality problems in 
the fabrics delivered to you by defendants? 
A Yes, we had an oOn-goine auality problem 


Lived with from the first day we bought from 


THT COURT IT think vou have to separate 
the defendants. S a prettv broad statement. 
I know, vour lJionor. 


I will renhrase that. 
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MR. BURGESS: I think I can focus it for 
them. I am talking about the years 1961 up until 


the death of Mr. Clark in October of 1964, 
THE COURT: That's good. 
0 Do vou have any independent recollection, 
Mr. Powric, of what fabrics you experienced aualitv 


difficulties with? 


A Yes. A clear recollection. We had 


purchased from 1961 through 1964 11 different weaves from 
Clark-Schwebel. Of those weaves there were two that 
were acceptable without flaws -- that is, without an 


unbearable amount of flaws -- but there was one we 


continued to buy but had substantial flaws. The rest 
of them -- 
(@) - I know the jury is tired of hearing me say 


this, and I know you and the court are too, but please 
raise vour voice when you answer the questions and ad- 
dress vour answers to the jury. 

, From 1961 to 1964 we bought 11 fabrics 
that we put in our line -- I better say it that way, be- 
cause there were other fabrics that we bought but were 
of no consequence because they were a short run or 
something and we didn't repeat. 


We had 11 fabrics to put in our line. And 
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Q Did there come a time in 1964 when you submitted 
certain fabrics? I would like you, first of all, to name 


the styles of fabrics, if you can under your independent 
recollection, the styles of fabrics from Clark-Schwehbel with | 
which you had quality problems. 

THE COURT: This is up to October of 1964? 

MR. BURGESS: Up until October of 1964. 

MR. TOPKIS: Could I inquir before we go into 
this, this case does not involve quality products up to 
1964. 

MR. BURGESS: If he wants to talk about fabrics 


on which there was quality problems throughout the career 


of Glass Fabrics and after -- 


MR. TOPKIS: I would like to foc_. on what this 
case is about, a conspiracy starting some time after '64. 
MR. BURGESS: I think I can bring the matter 
to a head with no problem at all, if you will permit me. 
THE COURT: Go ahead. 
Q “Mr. Powrie, were you satisfied with the quality 
adjustments which you obtained from Clark-Schwebel prior to 
1964? 


A Yes. 


Q What happened in October of 1964? Did anything 


happen to change that relationship? 
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A The policy of the company changed with respect 
to our company and quality matters upon the death of Ray 
Clark, which I think was October 4, of 190-4. Prior to that 
time if I had any problems with adjustments I went to him 
and he agreed that we were entitled to those adjustments. 
After that time w- received no adjustmerts for quality 
at all. 


Q Mr. Powrie, could you name for the jury the 


fabrics upon which you were having quality problems at the 


time of Mr. Clark's death? After Mr. Clark's death? 

A It is easier to name out of the 1l those with 
wich we had no problems, and that was Morro, Linweave, 
and we would have continued to use Shepard, I think, but 


it had quality problems. Those fabrics we could have 


continued with. But the ones we could not continue with 


were Spartan, Shepard, Glacier, Civic -- I don't know how 
many I have named here, but there were ll, I recall, and 
two and a half of them were good. 

“ MR. BURGESS: May I just be excused for a few 


minutes. I have a package of documents I would like to 


get. 
THE COURT: We will take a short recess. 
MR. BURGESS: Yes, please. 


(Recess.) 
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275 


@) Nr. Powriec, could you discuss verv briefly, 
did there come a time -- I think one of these contracts 
is already in evidence, your Honor, and I will simply 
rely on that -- did there come a time when you placed 
orders with Clark-Schwebel Fiber Glass Corporation for 
a stvle entitled Civic 52? 


A Yes. 


1) Peferring to Plaintiffs’ 84, the groun just 
marked in evidence, does that represent vour contract 
for Civic 52, that group of documents? 

my There was one contract with these papers, 
and it is a nortion of the contract. The original 
contract was for 100,000 vards of this style, Civic. 
As it was in weaving -- and that order was placed to do 


the Chicago Civic Center job -- while it was in weaving 


we decided to split this contract in two and make -- 


the Civic Center job took 48,000 yards, so we split 


the 100,000-vard contract in two, approximately, and 
Clark-Schwebel wove under one contract 48,000 vards for 
the Civic Center in a 52-inch width, and drew un a 
contract for 45-inch width that was to be put into 
colors for our general‘line use. 

With respect to the 45-inch contrér:., which 


top number in Plaintiffs’ Fxhibit 
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63 for identification, did you have an agreement with 
Clark-Schwebel to place that -- that that fabric should 
be placed in colors? 

A Yes. Civic Center was in white, and that 
wae a very unusual color to use in a commercial build- 
ing. I don't remember another job where we used it. 
So anv contract we placed was for a line of colors as 
we submitted then. 

9 Very briefly, Mr. Powrie, tell the jurv the 
quality problems that Textura experienced with both of 
these fabrics. 

MR. TOPKIS: Cxcuse me, your lonor. 


Couldn't we shorten this? We will stipulate there 


were some quality assertions made by Textura and Clark- 


Schwebel disagreed, and whatever “he facts are. Couldn't 


we do it in some fas*er way? 

MR. BURGESS: I think this is relative to 
the motive for the conspiracy. 

THE COURT: If you think it is relative you 
are certainly entitled to put it in. All we are 


talking about is an accumulation, it being cumulative. 


MR. BURGESS: Exactly, your Honor. 


(Question read.) 


The 52-inch fabric for the Chicago Civic 
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Center in this style, Civic, we lost 6900 yards due to 
poor quality. We had to throw it away. 

In the second contrat, which was the split 
of the original 100,000 contract for 45-inch goods, on 
their first attempt to put color on it it revealed 
quality problems so that it was unusable. We never 
did buy any more of that 45-inch Civic for that reason. 

9) Did there come a time when you addressed a 
complaint to Mr. Nordheim concerning these fabrics? 


A Yes. 


(@) I show vou a letter, Plaintiffs’ 102, dated 


Februarv 3, 1966, and ask you if you would identify it 
for the jury. 
A This is a letter dated February 3, 1966. 


It is addressed to Mr. Nordheim and comes from me. 


MR. BURGESS: I offer that in evidence. 
HR. TOPKISs Does that have attachments 
of inspection reports? Is that the document? 
MR. BURGESS: Yes. 
MR. TOPKIS: There is no question the 
document was received, vour Honor. 30 far as the so- | 


called inspection reportg are concerned, we have no | 


objection to their being received for the proposition | 


that they were received, but whether thev are true or 
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not I have no idea. They are hearsay, obviouslv. 
(Plaintiffs' Exhibit 102 received in 
evidence, ) 
MR. BURGESS: I will brieflv read this let- 
ter to the jurv. 
(Mr. Burgess read to the jury from Plaintiffs’ 
Fxhibit 102 in evidence.) 
BY MR. BURGESS: 

‘@) Mr. Powrie, did you ever receive any adjust- 
ment from Mr. Nordheim, or anyone else at Clark-Schwebel, 
concerning the Civic fabric? 

IMR.TOPKIS: By"adjustment” does the quati- 
tion mean a response to this letter? 

MR. BURGESS: A credit? 

Ic. 

MR. TOPKIS: It doesn't ask for a credit. 

THE COURT: You can bring it out on cross 
examination. 

MR. TOPKIS: Veryv well, your Ionor,. 


@) Mr. Powrie, I show you Plaintiffs' Exhibit 


104B for identification, a letter dated February 15, 1966, 


from Mr. Nordheim to Mr. Powrie. 


MR. BURGESS: I offer that in evidence, 


MR. NC GANNEY: No objection. 
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THE COURT: It will be received in evi- 


(Plaintiff's Exhibit 104B was received in 


evidence.) 
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Q Mr. Powrie, will you hand me that letter, please. 

With reference to a sentence in the second part 
of the letter, "We are of the opinion that if you can get 
agreement for this 10,000 yards to be installed in white, 
there should be no major problems." 

Now, was it feasible for you to take this material 
in white? 

MR. TOPKIS: Objection, your Honor. If part 
of this document is going to be read, I would suggest to the 
jury so the jury can understand what is going on that the 
entire document be read. 

MR. BURGESS: I have no objection to that. 

THE COURT: Read the document, but read only 
those documents in full if there is reason to do so, because 
we are taking up a lot of time reading documents. 

(Mr. Burgess reads from the document in evidence 

to the jury.) 
Q With reference, Mr. Powrie, to the statement: 

"We are of the opinion that if you can get 
agreement for this 10,000 yards to be installed in 
white there should be no major problems." 

Was it feasible for you to take this fabric in 

white? 


se No, we couldn't sell a color white on a commercial 
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Q Was one of these jobs that you did with this 
fabric in white? 

A Yes, the Chicago Civic Center. We did two in 
our entire history of 13 years, the Norton Building in 
Seattle was whit? and the Chicago Civic Center was in 
white. There was no way to sell this job in white. 

I -teied'. 

QO Did C] .rk-Schwebel ever issue to you return 
authorizations for goods that were delivered by them to 
you? 

A Yes, I think we got maybe four'or five of 
return authorizations from 1964 on. 

MR. BURGESS: I offer at this point Plaintiffs’ 
Exhibit 93, a letter on the letterhead of Clark-Schwebel 
Fiber Glass Corporation, Return Authorization No. 90-2, 
dated Jaruary 6, 1966. 

I offer that in evidence. 

MR. TOPKIS: No objection, your Honor. 

(Plaintiffs' Exhibit 93 was received in’ 


evidence.) 


MR. BURGESS: ‘I offer at the same time Plaintiffs'| 


Exhibit 95 in evidence. 


MR. MCGANNEY: No objection. 
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room? 

A Well, we asked one of the people, and I think 
it was George Yarn or somebody that helpe him bring rolls 
of cloth up to what we call a measureograph. That is a 
machine that you can put bolts of cloth on and it will count 
the yardage; it is power driven. And, also, you can use 
it as an inspection machine. It has a light behind the 
fabric so it brinas it out and you can look through the 
fabric as you would at a window and you can see the flaws 
if they exist. 

We put quite a number of rolls on. I think he 
was with me all morning. 

Q Could you name some of the fabrics you put 
through the machine? 

A Well, we put Spartan through the machine, we 
put Civic, Glacier, Homespun, probably two or three more. 

Q Could you tell me what was said by any of-the 
principals at that meeting? 

A Well, as we put one roll after another on and 
stopped it -- you see, the machine had a crank and we had 


an inspector whose job it was to look at fabrics all day 


lcag, and you could stop the machine when anybody wanted to, 


and at certain places as flaws appeared, one of us or more 


of,us or Mr. Nordheim or myself would stop it to show a 
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type of flaw, and we would talk about the flaw, anc Mr. 


Nordheim would look at it. He was the weaving man and 


he would inspect the flaw to decide what caused the problem. 


That is where a 


It might be a broken yarn or slubbing. 
yarn attaches to itself by wrapping around so it creates a 


lump. There might have been holes; there were holes; 


every conceivable type of flaw in the fabric can be seen 
in this machine. 
So as we moved along we would stop the thing. 
It took several hours, I would think, to inspect a number 


of fabrics. 


As we got toward the end of the review of the 


"Well, you see 


fabrics I said co Mr. Nordheim, now, Ray, 


what crap you have been sending us." 


Q Did he respond to that remark? 


this is shit.” 


"This is not crap; 


A He said, 


Q Following that meeting did you hear from Mr. 


Nordheim concerning these fabrics? 


A Well, we went together to the Los Angeles drapery 


haw at the Ambassador Hotel and we discussed it then and 


I was try.ng to get him to take a position. I asked him 


what his decision was going to be. He said he must 


return to New York and talk to Mr. Schwebel about the 


problem. 
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A December 27, 1965, to Ir. Mal Povwrie, Textura, 
Ltd., 9348 Santa Monica Boulevard, Beverly Hills, 
California. 

"Dear Mal: 

"With reference to the 6 per cent interest 
on overdue invoices, we are referring only to those in- 
voices which are still outstanding as of Januar: 1, 1966. 


Therefore, this is not a retroactive interest charqe. 


“ "We look forward eagerly to the $24,786.92 


which you indicated you would pav us in either «ne or 
two payments on or before December 31, 1965. Need- 
less to sav, these bills were due for Augus.. and we 
Still have $29,470.89 which was due in Sentember, which 
we would also like to receive. 

"Due to the considerable amount cof money out- 
standing and per conversations we have held un all 
shipments until this matter is straightened out." 

Copy to Mr. A. Friedman, and signed by Mr. 
Raymond Nordheim. 

0 To your knowledge, was that the first time 
you had been charged interest by Clark-Schwebel 

A Yes, this was the first time we had ever 
been charged interest, the first time thev had ever held 


up shipments also. 
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s 


with your understanding as to the extended credit arrange- 


ments which you had with Clark-Schwebel? 

A Well, the first one does, the first one totaling 
$34,000, dated February 28, 1966 shows the balance ac that 
time and that conformed to our understanding. 

The second one does not. It brings our account 
up to $115,131, and it was in complete violation of our 
understanding. We had not called these goods out, in 
other words. They were arbitrarily billed to us. 

THE COURT: Is one included in the other? 

THE WITNESS: Yes, one is included in the other. 

2) Could you please identify it by plaintiffs’ 
exhibit number which statements you are referring to? 

A 104-D is a statement dated February 28, 1966, 
and the total amount is $34,007.92. 

Exhibit 105 is a statement dated March 15 and the 
total is SLiS,131.07. 

Q Did you subsequently return those invoices to 
Mr. Nordheim? 

MR. TOPKIS: They are statements. 

Q -- statements to Mr. Nordheim? 

A First of all, these seem to be illustrative of 
the position before and after, but following the statement 


that showed a $34,000 balance he sent me invoices, not a 


SOUTHERN O'S . ICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY : JUARE, NEW YORK, N.Y, CO 7-4580 


® &£& B RB 


383 


ms4 Powrie-direct 303 


statement, but invoices in two quantities; one was for 


goods on hand in Los Angeles and the other was for goods on 
hand in South Carolina, and I thin): those invoices total 
87,000 or some such figure, but the difference between this 


invoice and this invoice, the difference between 34 and 115 


is the amount we were billed. 


THE COURT: Representing this 80 some-odd thousand} 


dollars which was the difference 
THE WITNESS: Yes. 
THE COURT: That represented fabric in storage, 

so to speak, in warehouses which you had not called out? 
THE WITNESS: Yes. 

Q Mr. Powrie, do you know of your own independent 
recollection what that $87,000 represented? What fabrics 
it represented? 

A It represented all fabrics that had not been 
shippei to us that were being held by Clark-Schwebel. 

I'm not certain, but it may have included yarn that they 


had not woven into goods yet. 


THE COURT: Do you know that or don't you know 


that? 
THE WITNESS: I'm not certain, no. 
Q Did it include the fabric Spartan? 
A Yes. 
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Did it include the fabric Civic? 
A Yes. 
Q Did it include all the fabrics that you had been 
discussing quality problems about? 
A Yes, it did. 


Q Now, these invoices which you have just referred 


to in testimony, Mr. Powrie, did you subsequently return 
those to Mr. Nordheim? 
A Yes, I returned them with a letter. 


MR. TOPKIS: May we see the letter, other than 


the witness' testimony about it? 


MR. BURGESS: I was going to introduce it now. 


Q I show you a letter addressed to Mr. Nordheim 


from Textvra, Limited dated April 7, 1966. 
THE COURT: Do you recognize the letter? 
THE WITNESS: Yes. 


(PlLaintiffs'’ Exhibit 824 was received in 


evidence.) 

MR. TOPKIS: Excuse me, your Honor, may I say 
that we have never before been furnished a copy of this 
letter, I am advised by my colleagues, and, hence, I suppose 
it is Mr. Powrie's testimony chat this is a copy of a letter 
he wrote. On that ground we don’t object to it, but 


certainly we should have received it years ago. 
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2) As of this time, Mr. Powrie, what was the status 

of Textura's account with Clark-Schwebel? 

MR. TOPKIS: That is what the statement says. 

BURGESS: I will rephrase the question. 

Was Clark-Schwebel selling ycu goods, Mr. Powrie? 

As of April 4? 

Yes. 

Yes. 

On what basis? 

For casn only. 

Were they »rocessing new orders for you? 

No. 

THE COURT: We will take a recess now. 

(Recess .) 
BY MR. BURGESS: 


Q Mr. Powrie, before the time of early March when 


Mr. Nordheim sent these letters to you that we recently 


had been discussing, had Clark-Schwebel ever before bilied 
you for goods that were held in storage but not called out? 
A No. 
Q So is it your understanding that this was 
contrary to the agreement between yourself and Clark- 
Schwebel concerning that function of the extended credit 


terms arrangement? 
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MR. TOPKIS: Objection, your Honor. 


THE COURT: Calling for his understanding does 


not prove what the agreement was, merely his understanding. 


MR. TOPKIS: Right. 


THE COURT: I will permit it for \ 


standing was. 


A 


Q 


Yes. 


Now, the statements which have been marked in 


evidence before you, you mentioned one, I believe, and you 


have the index numbers before you, for $34,vV00 and one 


for $115,000, I believe, and one for $95,000, if you will 


just refer to those totals and make sure I nave the correct 


amounts? 


A 


104-D totals $34,999. 
105 totals $115,131. 


THE COURT: Does the hundred and fifteen include 


the thirty-four? 


on these 


Q 


correct? 


A 


THE WITNESS: Yes. 

THE COURT: So you don't have 34 and 115? 

THE WITNESS: No, I was responding to the totals 
190 statements. 


Mr. Powrie, are either of those statements 


Well, 194-D I would say is correct in that it 
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represents a total owed to Clark-Schwebel as of February 
28 of $34,007.92. 

The cor-ec ss of it is that ve received by 
agreement these invosces and accepted chem and they totaled 
34,000. I think that is correct. But as a reflection 
of what we owed them, I would quarrel with that because we 
had the quality problem going. 

Q Referring to the second statement, Plaintitfs' 
Fxhibit 105, for $115,000 approximately, was that statement 
correct? 

A No, this is incorrect on both counts, that is, we 
owed them only $34,000 on accepted invoices urie~ our verbal 
agreement not to bill us until we called out, and this 
total is $115,131. so the difference between 34 and this 
115 is incorrect under our understandine of when we would 
be billed, and, of course, it includes all the problems on 
quality, the dispute that had been going on since 1964. 

Q Did you subsequently regarding the amount of 
$34,00 that is refiected by the first statement and is 
included in the second statement, have discussions with 


Mr. Nordheim concerning the payment of a portion of that 


amount? 
A Yes. 
Q Could you describe in detail how that came about? 
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A Well, the 34,000 was an amount we were holding - 
we were not holding that amount, but we had told Mr. 
‘Nordheim we were going to hold 30,000 until the qualify 
dispute was settled. And we had a number of telephone 
conversations after the March lst letter wherein we were 
put on cash- so we were paying cash and our account did not 
change with them, that is, it stayed static as far as 
invoices received on a credit basis. 
In attempting to resolve our difficulties over 
quality and our tota roblems that had peaked out March 
lst, we were in contact with each other by telephone and 


trying to determine a way to get out of the problem that we 


were in in ‘e sense that Mr. Nordheim indicated that they 


were not all that enthused about going to arbitration, that 
this was rapidly coming to that point, and that arbitration 
was costly, and he reminded me thatback of the invoice we 
must go to arbitration on this dispute. 

THE COURT: ‘Is that on the back or front of the 
invoice? 

THE WITNESS: On the back of the contracts. 

THE COURT: I may be wrong. 

MR. BURGESS: It is the back of the contract, 
Plaintiffs’ Exhibit 800. 


THE COURT: It doesr.'t matter, but I thought I 
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saw it in the front of the invoice. 

A (Continuing) He arranged a meeting to settle 
our quality problems and asked me to come to New York and 
told me that Mr. Schwebel would for the first time partici- 
pate. I was to meet with Mr. Schwebe] and Mr. Nordheim 
and hopefully come to some solution as to the troubles we 
were in. He said, however, that holding $34,000 of their 
money did not create a good atmosphere to negotiate from, 
and I had to agree with that. 


So he said, "Send us $20,000 and reduce it to 


what would be $15,000 in ro uch figures, so when you do come 


to New York and you do sit down with Mr. Schwebel we don't 
have that big a problem." 

He said I should hold the $15,000, that was okay, 
but not the 34. 

So I sent him a check for something short of 
$20,000, which brought our account down to $14,800. 

MR. BURGESS: I offer a letter dated April 6, 
1966, addressed to Mal Powrie from Raymond to Nordheim, 
president. 

MR. TOPKIS: No objection. 

(Plaintiffs' Exhibit 826 was received in 

evidence.) 


Q Did you pay the $20,000 on the understanding 


SOUTHERN DISTAICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY UARE NEW YORK NY CO 7.4880 


390 


Powrie-direct 


$35,000 outstanding and that you woulod call ina 


few days to establish a mutually acceptable date for 


the necessary discussions which would be held here 
in our offices in an attempt to resolve our problems." 
MR. TOPKIS: Aren't we going to get the rest of 
the ietter? I don't care. 
MR. BURGESS: No; that is all. 

Q Did you subsequently go to New York and meet with 
Mr. Schwebel and Mr. Norheim? 

A Yes, I sent a check to him first for about 
$20,000 and then I went to New York and met with Mr. 
Schwebel and Mr. Nordheim, I think it was, in the middle 
of the week in April, about the 27th of April, the 25th of 
April. 

Q Could you describe what occurred at that meeting? 

A Well, the meeting which I thought I was going to 
discuss quality problems and possibly settle our dispute 
with Mr. Nordheim and Mr. Schweibel , they were not: inter- 
ested in talking about quality, they were interested in 
demanding a personal guarantee from me and a personal 
guarantee from Mr. Grafstrom, who owns stock in our 
company. 

Q pid they, in fact, demand a person: guarantee 


you at that time? 
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Yes. 
MR. TOPKIS: Could we just have the conversation? 
THE COURT: Yes. 


Tell us what you said to them and what they said 


A This waS a meeting that lasted about an hour and 
all that was discussed is why I wouldn't give them a personal 
guarantee, and they were demanding that I ask Mr. Grafstrom 
for a personal guarante:. I told them that Mr. Grafstrom 
was an investor in the firm, that I doubted very seriously 
that he would give any guarantee, that 1 would certainly 
under the circumstances not ask him to and I youldn't give 


him one, either. We left that meeting agreeing to meet 


again on the next Friday, the end of the week, for more 


discussions. They asked me to come back, 

Q Did you, in fact, come back? 

A No, I did not. I knew I hed been had for 
$20,000 and that there was no way to work with Clark- 
Schwebel on an honest evaluation of a very, very serious 
quality problem with my company. Se I went back to Los 
Angeles. 

-Q Did they submit to you at that time any documents 


concerning your styles, concerning the styles which they 


held for you in storage that they had billed on these state- 
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Yes, they sent a letter containing a status 
report, as we call it, to me at our office in New York, 
at 71 Vanderbilt. I think I got it Thursday. Mr. 
Nordheim's intention was to get it to me so we would have 
it by the meeting on Friday. 
Q Is this Plaintiffs" Exhibit 116? Is that the 
document to which you just referred? 
A Yes. 
MR. BURGESS: I would like to offer that in 
evidence. 
MR. TOPKIS: With the enclosures? 
MR. BURGESS: Yes. 
MR. TOPKIS: No objection. 
(Plaintiffs' Exhibit 116 was received in 
evidence.) 
QO Mr. Powrie, what was the . «xt step that occurred 
in connection withthe dispute between yourself and Clark- 


Schwebel? What happened after that? 


A Well, I returned to Los Angeles and was in touch 


with Clark-Schwebel, Mr. Nordheim, and several telephone con- 
versations. This is the area of time in which he began 
to talk about putting the matter in arbitration, and we were 


discussing that back and forth on the telephone, and we con- 
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tinued to discuss the amounts of money involved in the 
credit disputes and what I was asking and what they were 
talking about. 

We discussed the attempt to settle and principally 
XY would think quality problems. It was a continuation 
of what we had been discussing. 

Q I hand you two letters, dated May 6, 1966, one 
regarding the order on the style Morro, and the second 
one -- well, let's deal with one at a time, May 6, 1466, 
addressed to Mr. Raymond Nordheim from yourself. 

MR. BURGESS: I would offer that in evidence. 

MR. TOPKIS: No objection. 

(Plaintiffs' Exhibit 827 was received in 
evidence. ) 

Q Mr. Powrie, that letter which relates to cancel- 
ing your order on Morro, why did you cancel that order? 

MR. TOPKIS: Objection, your Honor. 
THE COURT: Why don't you read the letter. 

Q Read the letter. 

A May 6, 1966, Mr. Raymond P. Nordheim, 50 
Rockefeller Plaza, New York 20, New York: 

"Dear Ray: 
"A recall you were holding up our order on 


‘our style Morro (your style 24117/3) pending settle- 
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"Pnclosed find a rough ovtlire of what 


quality problem on several of your fabrics has cost 


"As you know, we nave not yet replaced the 


Perini job (Golden Gate Apartments) but list it because 


we soon must do so. 


"You mav wish to minimize damages by furnish- 


ing the replacement fabric on that one but let us I:now 


since we must give them an answer. 
"Sincerely, 
Textura, Ltd., M. G. Powrie. 


"Pnclosvure: Record of qualit’? problems 


on various jobs." 


(9) Mr. Pevrie, what position did Clark-Schwebel 


ind 


after this point regarding quality adjustments? 
A Our position changed only in that they took 


some initiative te call and talk about then. Nothing 


2lse changed. We didn't get anv credits or any serious 


proposals, We discussed some figures on the telephone, 


I remember. 


a) Did there subsequently come a time when you 


and Mr. Nordheim nad a conversation concerning the 


i 


possibility of them taking you to arbitration? 


A Yes, that conversation went on from the time 


in New York until into June, and we discussed what 


QURI RO. SF 
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might happen on arbitration on a number of occasions. 
I recall one phone call from Mr. Nordheim, it must have 
been pretty close to the lst of June becaus2 I identify 
it with the date of going to arbitration, which was 
June 9th, I think. We were tall:ing about, and I told 
him that if arbitrat.on was similar to beine ued 
for the amount of monev he was talking about, which was 
a whole lot of money for our firm, that it would have 
a poor effect on our credit, and I said to him, “Rav, you 
know what effect this will have on our supplic ‘ <= 
and we had been talking about suppli’ 's in the context 
that he was a supplier, so we were talking about Iless- 
Coldsmith and J. P. Stevens -- the effect on then if he 
sued us for this amount of money. And he had a figure 
going un to 80s and $90,000. 

Ne said, “Yes, I know the effect, and we will 
crucify vou." 

ca) Thank you, Mr. Powrie. 

Now,did there come a time shortly after 
that that Clark-Schwebel did institute an arbitration 
for the amounts -- in the amount of $92,000 against 
Textura? 


A Yes. 


Mme. BURGESS: T would like ao offer lain- 
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involved in the settlement of the arbitration. You 
are not suggesting that, are you? 
MR. BREINDEL: I think that is a jurv question, 


your Honor. 


THE COURT: Let's not have so much collo- 


@) Referring to Plainiffs* Exhibit 145, does 
that refresh vour recollection that on or about July 6, 
196€ you discussed with Mr. Nordheim settlement of this 
arbitretion? 


A Yes. 


396 
Powrie-direct 332 
MR. HARDISON: Of course Burlington wasn't 
| 
| 
| 


0 At that tine did he mention any particular 
terms to you? 

A These are notes I took of a telephone conver- 
sation, and they do refresh my recollection that we dis- 
cussed what's on these notes. 

Q Could you tell in ycur own words what were 
the terms that Mr. Nordheim offered toyou? 

A Well, there were a number of these, but this 
is an indication that -- 

THE COURT: . Has this been marked for identi- 
fication? 


MIR. TOPKIS: It bears an identifying number, 
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your Ilonor. It hasn't been received in evidence. 


THE COURT: No, but at least it is identi-~ 


fied so we know what it is? 


MR. BURGLSS: Yes. 


6 A It is some notes in my handwriting and lists 


the fabrics on the left-hand side and there are two 


headings on the right which applv to each weave, four 


of them in this case. 


10 MR. BURGESS: Since the witness is 


reading from a document I would prefer it be offered in 


evidence at this time. 


13 IR. TOPKIS: I don't object. 


14 THE COURT: Received in evidence, 


(Plaintiffs' Exhibit 145 was received in 


evidence.) 


7 THE COURT: You have no independent recol- 


Lection, I take.i=? 


19 THLE WITNESS: Not at this particular point. 


20 THE COURT: That*s all right. 


21 (9) Could you read that document to us, please, 


tir. Powrie? 


23 A Well, it says, "Nordheim 7-6-66." Wath 


reference to the fabric Spartan he anparently was talking 


to me about offering it to us at -- well, offering it 
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direct to us at 30 cents a yard on 4500 -- 4565 yards 


He was offering this kind of a settlement. That would 


be $1392. And on the fabric Spartan he was offering 


a 'eredzre of Fi3s92Z. 

On the fabric Civic he was offering a 
credit of $4026. 

On the fabric Glacier he was offering a 
full credit of $618. Pardon me. He was offering 
33-cents-a-yard credit for $618. 


On Civic he was offering 63 cents, which is 


In total, on these four, he was offering 
$6918 in settlement of our quality problems. 

There are notes further. It says, “Above 
conditioned on the following payments: $25,000 


August, $25,000, September; $16,000, October. 
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II 


Q Did you accept this offer of settlement at that 


9 « | 
r 
| ola 
a time? 
3 e 

1 
4 || A No, I don't think so. 
ON Q Did you at. that time express an opinion to Mr. 


Nordheim as to Textura's ability to perform a settlement 


6 
7 | based upon the conditions set forth in these notes? 
8 A You mean paying him $25,000 August, $25,000 
9 1 September and $16,000 in October? 
10 Q Yes. 

| 
1 A Well, by July -- 
12 Q Did you express an opinion? 
13 A I told him I couldn't do it. 
14 | Q Could you repeat that? | 
15 ! A I told Mr. Nordheim there was no way we could 
16 | pay $25,000 in August, $25,000 in September and $16,000 
17 in October. Theat would be $66,000. | 
18 | Q At this point, Mr. Powrie, to your knowledge did 
19 Mr. Nordheim change these terms? 
0 MR. TOPKIS: Your Honor, do we have to go through 
21 all this? There is no question that ultimately they 
22 struck a deal. So they changed it. We spent this whole 
B | morning on these @iscussions which involved only Clark- 
°%"A Schwebel and Textura. My client's name has not even been 
25 mentioned all worning. It has been two and a half hours. 
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and surface on the other side. We would have to get 
started somewhere. To talk about it was difficult. 

So I think perhaps in most cases when we ordered a weave 
style we would use some sample, perhaps made out of another 


fabric, a fabric made of non~*: ber glass yarns. 


When we arrived at what he and I thought I wanted 


he would place the order back in New York and they would 
weave samples and sen’ them to me fur approval. I'm talking 
about unfinished greige goods samples. These either hit 
the mark and sometimes they didn't and sometimes both of 

us would be surprised by the way they turned out. The 
process was eli ation to get what I wanted. We usually 
talked in these conversations about, the ends and pics, 

that is, the count of the vertical yarns and the horizontal 


yarns, and we would say, "Take a few off here, put a few on 


there." 


Anway, we wound up that something that we would 


approve by way of samples from their sample looms in New 


York. 


Q Did you have any understanding with Burlington 


»* 


concerning your exclusive right to the styles that you 
developed? 
A Well, we were offered and expectec and received 


confinement. 
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Q What does confinement mean, Mr. Powrie? 

A Well, that means that if the weaving of a certain 
style was undertaken for us that they would not weave it 
for someone else. There wa. an area of weave styles all 
over the market. I'm not talking about those. We 
attempted, as did Ben Rose and Qual-Fab and Thortel to - 
make a unique weave, a weave that would have a unique 
appearance, at least, and we would call them our own and 
the mills would protect us on that. There was agreement 
that whatever we wove any one of the three defendants would 
protect us. There would be confinement. That 
fabric ‘aati be confined to us. They would not sell it 
to others. 

Q Was that agreement generally observed in the 
industry? 


A I believe it was. In my industry, in the 


fiber glass industry, I believe so. That is, Ben Rose 


told me what he had and I told him what I had, and we were 
offered confinement, that is, the people in our business. 

(a) Was that agreenent ever put in writing? 

A No. 

Q Was it an oral understanding then between Textura 
and the defendants? 


- 


A It was never put in writing. It was an accepted 
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~ractice, I believe yg" Cruld call it, rather than any sit- 
down agreement, whether oral or written, but everybody knew 
it existed. I remember writing and asking to confine 
this to us that we were putting in a big building, and it 
was observed. 
Q Now, Mr. Powrie, cc’ -ning your relationship 

W Burlington Industries could you describe briefly for 

.. Court and jury whether you experienced quality 
aifficulties with fabrics furnished by Burlington 
Industries? 


A Yes, throughout our history, which was one of 


the longest with Burlington we had quality problems as a 


continuing on-g0ing thing. It was part of the world we 
lived in, and we lived with it. 

Q Was there some percentage loss that you calculated 
that was a livable working loss regarding quality problems 


with glass fiber fabrics? 


A We had the notion that if we had to we could live 
with about a 5 per cent loss over all -- that is just an 
estimate -- with these quality problems. We would get 


good fabric for a long time and all of a sudden we would 
really get a few shipments of very bad things. But I 
would think in answer to that question we could perhaps 


work with a 5 per cent loss. 
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is not getting evidence in backwards and every which way. 
I don't like to say to the jury, "This is what happened,” 
and try and condense what is going on. It's not up to me 
to do it but it's my duty to see that we don't have total 
confusion here. 

(Proceedings continued in open court with the 


jury in the box.) 


MALCOLM G. POWRIE, resumed. 
DIRECT EXAMINATION (Continued) 
BY MR. BURGESS: 

Q Mr. Powrie, before she break we were discussing 
the fabrics Crown and Satin Boucle. I would like you to 
discuss very briefly and tell the jury very, very briefly 
about when you ¢eveloped these fabrics with Burlington 
Industries, Incorporated? 

We developed Crown at the time that the Crown- 
Zellerbach Building in San Francisco was being constructed, 
ana we worked up a special fabric to suit their engineer's 
need for sun control. That was an all glass constructed 
building. That probably was in 1962 that we installed 
that. So we had Crown in our line from 1962 to 1966. 


Over th-> subsequent years that you ordered this 


fabric, was it a particular item in your line? 
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Well, Crown was our biggest seller from any 


Paul Erskine. 


A 


Q Who was Paul Erskine? Could you identify him 


4 Satin Boucle and Crown, as far as Burlington was 
5 concerned, were the two fabrics. Satin Boucle was even . | 
6 older than Crown. One was ten years old and the other was : 
’ eight years old, but they were standard fabrics that we had 
. woven and sold for very, very nany years and were the back- 
’ bone of our business with Hess-Goldsmith. 
ad Q Did you have any proble. with quality that you 
it could not live with with these two fabrics prior to Janvary 
+ of 1966? 
3 A No. Problems came and went, but they were 
by " manageable and they were adjusted to our satisfaction by 
, 15 Burlington. 
: 16 Q Whom did you speak with when you made these 
: y adjustments regarding these fabrics? Which person? 


for the jury? 

}, He was Burlington's West Coast representative in 
the euvrly days and later continued to represent them, but 
he had his own company. 


What was that company's name? 


Q 


| A Erskine-Johns & Company. 
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Q What was the relationship of Textura to Erskins- 
Johns? 
A He represented Burlington to us and we ordered 


our fabrics through him and consulted with him about our 
problems if we had any, and the whole relationship with 
Burlington started with Pa’ Erskine. When it couldn't 
be handled with Paul, then we would have to talk to someb 
in New York. 

Q When you placed orders with Mr. Erskine, what 
physically did you do? 

A » might call him up, and if it was an existing 
weave or a running line -- 

Q No, on a new weave? 

A On a new weave we would sit down and work it out 
like I described before lunch. 

Q Would you enter into a written agreement at that 


time or would you just simply discuss it with him verbally? 


A There were no written agreer 2ntws at that time 


for the reason we had to send them samples and all that, to | 


New York, for sample weaving. They didn't write a contract, 
| 

until I approved and accepted the sample weaving. But they] 

had a pre-production number they gave these items. So we 


used those numbers until a production number was assigned, 


when I approved the sample and they began a production 
weaving. 
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@) Going back: to crown and satin hboucle, did 


there come a time when you began to experience cuality 
difficulties with these two fabrics? 


» ln 


had dome severe problems about the 


end of 1965, and again in February, and some spotty prob- 


lens un until June, that recuired frequent meetinas with 
Mr. Erskine. They were unusual in their severity and 
their ecffect on our company. In fact, they cot to 


the noint where we both discussed there must be another 


way to sell fabrics to me, and I proposed to Paul 


that what they ought to do, so that I could run mv comnanyv 


knowina what I was receiving would he usable \-- because 
if I ordered 5090 yards and thought I was aettina 50 
yards of usable quality I wovld get ready fo~ the 
aoods and when thev arrived, if we found there were 
defects in them, we had the lag time of going back 
for more fabrics and inspecting and it upset our 
schedules, and we were tied to schedules because we 
were workina as subcontractors under general contractors 
and thev didn't have understanding or patience with 
neonle who didn't perform as s:bcontractor. 

a) Rrieflv tell the jury what were the qualitv 


nroblems with these two fabrics that occurred in 1966, 


? Well, crown had == the quality vroblems in 
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359 


all fabrics was pretty much the same unless it was an 
inherent problem, like Spartan. It was misweaves, 
holes, banding, and the usual problems. 

1@) You testified, I believe, that there came 
a time when vou had a discussion with Mr. Erskine concern- 
ing a proposal as to how Burlington and Textura 
could best mutually solve this problem, 

A Yes. In April or May of 1966 we were at 
the point where it looked like -- and he was in agree- 
ment with me -- we had to have a different way of grading 
at the mill end, or a different way of delivering goods. 

less-Goldsmith had a very complicated inspec- 

tion system. They had four different levels of 
grades, and nobody pretended, including Mr. Erskine, 
to undertaand what those grades meant. Then they 
had a final one that was 4X, unmerchantable. That 
meant it was junk, I guess. I am just trving to 
describe their grading system. it was very complicated 


and meant nothing to us because you could either use 


the goods because there was sufficient quality or there 


wasn't. 
THE COURT:. Whose grading system was this? 
THE WITNESS: Hess~-Goldsmith's. 
nh Sc we would be in a discussion of those 
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aqradina svstems and it got nothing we could handle. 


T told Mr. Erskine the idea that I had that 


they hold all the usable quality -- I mean they ship me 


only usable auality goods and keep in their hands at their 


warehouses at the inspection goods that they were 
seconds or lower. Then the second step was that we 
could at a given time, when some of these accumulated -- 
I could qo where they were and toqether we would make 
an adjustment of their qualitv, because we were doing 
otherwise, so that I could be protected and do my busi- 
ness knowing T had an even flow of business. 
This made sense to me and Paul Urstine 

too, but he said he couldn't male that decision. 

(@) fir. Powrie, when did these discussions 


occur, roughly? 


A April-liay, 1966. 

‘) you testified, I believe, that the relationship 
as that thev uld accumulate firsts and send them and 
keep seconds and then send them at a later date. 

I That's what I was askina th. 1 to do. 
That's what thev were not doing. We couldn't work with 


not knowing what avality we were going to receive. 
tT 


Je were alwavs behind the qun to get these things in at 


the building window, and there were nenalties involved, 
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and these contractors are pretty tough guys, so if we 
thought we were going to receive it, if we notified by 
the mill we were to receive 5000 yards and we got 5000 
yards but there was a big quality problem -- 
THE COURT: That is word for word 

repetition. 

THE WITNESS: I am sorry. 
MR. BURGESS: At this point I would like 
to offer in evidence Plaintiff's Exhibits 98, 103 
and 115. 

Plaintiffs’ Exhibit 98 for identification 
is contract tlo. 7653 hetween Textura, Ltd. and Hess-Gold=- 
smith & Company for 25,000 vards of Stvle 6011/48. 

Plaintiffs' Exhibit 103 is a contract between 
Hess-Goldsmith & Company and Textura, Ltd. for 15,0090 
yards of Style 94622/41-1/2. 


f 


Plaintiff's Exhibit 115 is a contract be- 


tween Textura, Ltd. and Hess-Goldsmith & Company for 30,000 


vards of Style 6011/48. 
Mm. HARDISON: No objection. 
THE CCJRT: Received in evidence. 
(Plaintiffs’ Exhibits 98, 103 and 115 were 


received in evidence.) 
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A And Exhibit 3 is the combination of satin 
boucle and crown doing the same thing, showing it by 


the month and by the year from 1959 through 1966. 


Exhibit 4 is all fabrics from Burlington from 


January, 1959 through 1966 by the month and by the 
year. 

BURGESS: Mr. Hardison, with that stipu- 
lation we stipulate that that document is accurate 
and offer evidence. 

MR. HARDISON: No objection. 

THE COURT: Received in evidence. 

‘Plaintiffs’ Exhibit 829 was received in 
evidence.) 

(9) Now, Mr. Powrie, skipping over your meeting 
with Mr. Erskine in May and proceeding into June -- 
excuse me; when was the next discussions that you had 
with Burlington concerning the problems of crown and 
satin boucle? 

A, I think I said ™ had been discussing it with 
Mrskine in April or May if my suggestion of how to ship 
crown was going to be instituted, and he said he would 
have to discuss it with the of ‘icers in New York of Burling 
fon. 


Did that in fact take nlace? 
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A Yes. 

r@) When did that occur? 

A We met with Burlington's people in New York 
on June 2nd. 

9) Could you tell who was present at that meet- 
ing? 

h I was there, and Paul Erskine was there. 
Lud Vollers, who was one of the officers of Burlington, 
was there. Ile was in charge, I think. He was either | 

' 


president or executive vice president. At least he 
was in charge of this meeting. 


There was a Frank Buck,who was their technical 


eS 


lp aho-> 
man, and I think perhaps San Hess was there.He may havebeen nbt 


there all the time, but the salesman who handled the 
account for the New York office was Paul Motzenbecker, 
and he was there. 
MR. HARDISON: Excuse the interruption, 
but I don't think it was Motzenbecker. 
TUE WITNESS: No, Motzenbecker was with 
Stevens. 
Oo Let's just stick to this meeting and get 
the personnel who were at it and what was said. 
A I am confused about the name of the person 


| 
wilo.was the New York salesman, but he was tnere too. | 
] 
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Well, the meeting revolved around a review 
of the quality problems on crown and satin houcle, the 
harm it was doing our comnany, my complaints about the 
whole thing, and it was the qualitv that we had been re- 
ceiving and specific instances of it were illustrated 
and talked about. 

The problem that Hess raised, I think as I 
recall from their side, was that we were finishina the 


aoods and that made it more difficult for them to inspect 


it. ” 
THE COURT: Were vou finishine he aoods? 
THE WITWESS: Yes, for the most nart, with 
sone exceptions. The bulk of it was being finished 


by ourselves, by Menardi & Company, and that, thev said, 
caused them a problem because thev said it is more 
difficult to insnect unfinished gonds than finished, and 
I go along with that. We tried both ourselves. 

A We told them that to have to finish them in 
the Fast would be a real problem to us hecause to 
finish with one of the weavers required long runs, as 
they called tlien. I think they had a limit of 3000 
yaids was preferred. I think on occasion they would 
finish a thousand, but ms could finish at Menardi and 


could in much shorter tuns, And if we needed some 
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greige goods finished in a particular color for our 
warehouse, what we had for stock for short orders, it 
was to our advantage on certain colors and certain weaves 
to finish shorter than we could get from the last. So 
it was a big disadvantage, as far as we were concerned. 
I explained that to them, but I didn't say we wouldn't 
agree to it, because we were trying to solve our problem 
together. 

THE COURT: I think you said that it was 
more difficult to examine and inspect unfinished than 
finished; is that what you said? 

THN WTTHESSs: Yes. 

BY MR. BURGESS: 

r@) Mr. Powrie, incidentally, did any person from 
Burlington or Ers):ine-JohnsCompany ever acknowledae to 
you that these goods were in facc bad quality? 

A Oh, yes, they made their adjustments on it. 
I had no problem and no quarrel with them about making 
adjustments up to this point. 

(a) Could you continue wi th what happened at 


the June 2nd meeting? 


A The proposal that I thought would solve mv 


problem best was offered to them, and that, to reneat 


myself, was to suggest that in their inspection of the 
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qoods, finished or unfinished, that thev send me first 
auality, I'll pav for first quality, and would receive 
their shipments knowing I could use them all, which would 
be areat convenience to our company -- or, rather, the 
other way around, it wouldn't be an inconvcnience. 

So that was discussed. They didn‘t know 
cuite how they could handle that, and there was a aood 
deal of discussion about it, and the whole lan, again, 
was to send me good stuff and then I could inspect the 
ecconds that thev would accumulate and we would agrve 
to apprise on them, and I would have then shinned out. 

This plan was not accepted in that nothing 
definitive was arrived at at the meeting in that Jim 
Buck was going to come out, their technical man was aqoing 
to come out to Los Angeles, and see our finishing rlant 
and see our problem with some ofthe goods, and that sort 
of thing. Ile didn't arrive, however. 

But the upshot of the meeting was we both 
had discussed the problem that we felt was a mutual 
one. We both had an interest, and said so, in con- 
tinuindaq these weaves and serving me better, and I of 


course told them I couldn't do better without these two 


weaves. But it wasn't a conclusive meeting, “le 
left it to be decided after Jim or Jack Puck, atever 
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came West and could see thinas for him- 


he to come West, accordina to 
this meeting? 
ey said in about two wecks. 


‘he date of this meeting was June 


to that time -- and I just asi: vou to re- 
fresh vour recollection by reference to the exhibit that 
was recently marled -- how had the deliveries of crown 
een going? 
had been huying more than ever. 
figures, through Julv of 1966 
nad bought 66,000 vards. hat we were only 


less than 3000. 


up until that time, up until approxi- 


vime we are discussing, June and July of 1966, 


you were delivered 66,000 yards of qoods? 
[he figures, January throuqh Julv, total 
66,000 yards. 


Could vou repeat for the jurv's sake the date 


the contract number 7881, which I believe is Plain- 


» 


10 


11 


12 


i 
1} 
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0 -- Plaintiffs’ 115 in evidence? 

A The date is 4/19/66. 

9) For how many yards of crown was that? 

p Thirty thousand, 

@) What were your needs for this fabric at 


this time? 


A We were screaming for it. ‘ir. Erskine was 


doing everything he could -- 


THE COURT: Screaming for what? 
THE WITNESS: For crown, for deliveries. 
Tir COURT: What were your needs for them, 


was the question, for what building, whet particular ven- 


A Our needs were for agout 100,009 vards morc. 


Tir COURT: I still don't know what it 


THE WITNESS: To install on contracts in 
which it was specified. 
a) lir. Powrie, subse:,'ent to June 2nd, when was 
the next occasion that vou discussed the matter of 
crown with anvone from Burlington or [rskine=-Johns? 
A Su.osequent to June 2nd? 
9) Do vou have an independent recollection, 


Tf you don't, I can hand you a document to refresh your 
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(Pleiiziffs' Exhibit 830 was received in 
evidence.) 
Q Could you identify this document, Mr. Powrie? 
A These are my . otes on a phone call from Paul 


Erskine, June 13, whereir he was reviewing styles ordered 
from Burlington. 
Q Mr. Powrie, does that refresh your rec 


as to a conversation with Mr. Erskine on or about June 


Incidentally, anything happen in between June 2 and 

June 13? 
A Clark-Schwebel had put us in arbitrat | 
Q What did Mr. Erskine say to you in the telephone 


call of June 13 with respect to the fabric Crown? 


| 
| 
| 


MR. TOPKIS: Could we have the whole conversation, 
ye r Honor, once and for all? 
MR. BURGESS: Agreed. 
Q The entire conversation. 
A Paul called and reviewed with me what I had 
ordered with Burlington, which was something he did on 
occasion, and these notes are my neites on what he told me 


with respect to Crown and Contract 7881, which is the one 


for 30,000 yards, dated April 19. He said it had been 
| 
canceled. 
Q Now -- 
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THE COURT: Mr. Hardison, you have no objection? 

MR. HARDISON: No objection, no. 

THE COURT: You don't acknowledge the truth of 
what is hearsay? 

MR. HARDISON: That was my only question. 

MR. BURGESS: I would like to read this. 

(Mr. Burgess reads from Plaintiffs' Exhibit 125 

in evidence to the jury.) 

BY MR. BURGESS: 

Q Mr. Powrie, subsequent to your telephone con- 
versation with M:’. Srskine did you have occasion to contact 
anyone else in the Burlington organization with respect to 
the matter of Crown? 

A With respect to Crown I did. I called Mr. 
Vollers on the 22nd of June. 


Q What did you say to him and what did he say 


A I was inquiring about where we stood as far as 
the conference we had had on June 2nd. I was inquiring 
about whether they could work with that proposal I had made, 
and he told me no, that they would have to deliver the goods 
according to the terms of the contract. 


Q Mr. Fowrie, I'm sorry, but you're speaking to me 


and I'm asking the questions, and if you will just repeat 
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2 that last answer to the jury. I don't think they heard it. 
3 || A He said that he could not, that Hess-Goldsmith ! 
4 would not or covid not pick up the suggestion I had made, | 
9 which was to ship us only first quality voods and keep the 
6 second for inspection and purchase later, that they would 
7 have to deliver according to the terms of their contract. 
8 We discussed other subjects, but that was on the point of 
9 Crown. 
10 | I asked him about what Paul Erskine had told me, 
ll about the fact that the contract had been canceled on Crown, 
12 and he didn't say it had been, but he made the remark that 
13 || he would turn the tap on on that. 
14 Q Following July of 1966 did your deliveries of 
15 || the fabric Crown tail off? What happened to your deliver~- 
1 || jes of the fabric Crown? 
7 | A They substantially ceased. 
18 Q Coulda you read the bottom line of Plaintiffs’ 
ly Exhibit 829, and I refer you to the first page, the bottom 
20 line starting with 1966. 
21 Read that through to December, identifying by 
co month, please? 
23 A This is Burlington's records of shipments to.us 

on the style. We have the style Crown and it indicates 
25 that in January they shipped 8176, February, 5410; March, 
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4882, April, 14662; May, 11240; June, 10886; July, 
11009. 
Q Did you make a calculation -- 
MR. TOPKIS: Could the witness for once finish 
his answer to the question? 
THE WITNESS: I did answer it. 
THE COURT: Is that as far as it goes? 
MR. TOPKIS: That is what I want him to do, to 
finish without being interrupted all the time. 
THE WITNESS: I thought you asked me for the 
deliver’'*s through July, and that is what I answered. 
(@) What was the cumulative total of that? Did you 
add those? 
A It appears to be 66,265. 
9) Now, would you read the deliveries listed for 


the months subsequent to July of 1966? 


A August, zero; September, zero; October, 79 
yards; November, 2848; December, zero. 

Q Did you make a total of those figures? 

A I didn't, but I can. That is 2900. 

@) We will accept that. 

A About 3000 yards. 

Q Now, Mr. Powrie, had your needs for Crown, had 


Textura's needs for Crown diminished at all during those 
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subsequent months? 
A Not at all. We had a great need for “hae 
Q Incidentally, Mr. Powrie, there has been talk 


here this morning of the settlement of your arbitration 
with Clark-Schwebel. 
What was the date of that settlement? 

A July 29, 1966. 

0) Mr. Powrie, going back in time a little, you 
testified this morning that on April 27, 1966, Mr. Schwebel 
and Mr. Nordheim had asked for a guarantee of your account 
with Clark-Schwebel? 

A Yes. 


Q Did you thereafter receive a demand for a 


guarantee of your account from Burlington Industries? 


A Yes, tne day I returned to Los Angeles Jack Cann, 


their Los Angeles credit man, called me and asked me for 
a perscnal guarantee, and on May 3rd I received one in tne 
mail from him for signature. 

MR. BURGESS: I offer Plaintiffs' Exhibit 117 
in evidence. 

THE COURT: What $s: LE? 

MR. BURGESS: It's a letter dated May 3, 1966, 
to M. G. Powrie from Burlington Industries, Jack Cann, 


enclosing a typed form of Burlington Industr.es. 
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MR. HARDISON: No objection. 
(Plaintiffs' Exhibit 117 was received in 
evidence.) 


Powrie, did you execute that guarantee? 


not? 
HARDISON: Objection. 
COURT: Sustained. 

Q Mr. Powrie, you testified this morning when 
exhibits were introduced which speak for themselves concern- 
ing the attempt of Textura to place an order with C:irk- 
Schwebel for the fabric Morro, did there come a time when 
yo9u approached anyone from Burlington Industries or 
Erskine-Johns -.ompany concerning the weaving of this fabric, 
Morro, by Burlington? 

Yes. 


8) Is there a document which woud refresh your 


recollection? Could you please tell us whom you approached? 


I placed that order with Paul Erskine. 
2) Do you know of your own independent recollection 
approximate date that you placed that order? 
MR. TOPKIS: Isn't the order the best evidence? 
MR. BURGESS: If I might be permitted a few 


question. 
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I will establish that it involved placing a 
verbal order. 
MR. TOPKIS: I have no objection. 
Do you remember the date approximately that you 
placed that order? 

A It was about the micdle of May. 

Q Did place any other orders at that time? 

A Yes, there were a half dozen fabrics, a new line, 
as we call it, that was placed \ 1 Paul Erskine at that 
time. There must have been in addition to Morro, maybe 
four or five others. They were all new to our line. 
Morro was the exception. 


QO Incidentally, Mr. Powrie, with the exception of 


Morro were contracts ultimately entered into with Burlington 


Industries on this new line? 
A Burlington accepted an order on Morro, as well 

as the other. 

MR. TOPKIS: Could we have an answer to the 
question? 

THE COURT: Yes. 

MR. TOPKIS: The answer is yes? 

THE COURT: I don't know. Maybe we ought to 
read it back. 


(Answer read.) 
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THE COURT: i would interpret the answer is yes. 
Is that correct? 
THE WITNESS: Yes. 
9) Now, were these orders assigned pre-production 
numbers ? 
A I am sure they were. That was the arrangement 
that we worked with Hess-Goldsmith. 
Q I would like to hand you this document and ask 


you to identify it? 


A These are my notes taken on the day that I met 


with Paul Erskine, which apparently is the llth of May, 


1966, and ordered six fabrics from Hess-Goldsmith. 
Would you read the names of those fabrics, 
pleawse? 
A New Vista, A-3418; 
New Morro, A-3439; 
Glacier, B-3328-48; 
Shag, A-3211; 
High Rise, A-3232; 
Homespun, A-3236. 
Q Now, was the new Morro referred to in that docu- 
ment the same fabric as the Morro which Clark-Schwebel had 
refused to weave fer you? 


It was identical. 
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When was the next tie you subsequently heard from 
anyone in the Burlington organization with respect to the 
fabric Morro? 
A Well, that was on June 13, when Paul Erskine 
came to the office and we reviewed those various contr’ cts, 
including Crown that I have testified to. I inquired about 
Norro and he said he had not an answer on that. So I 
called Vollers. 
Q Could you speak up and speak a little more slowly? | 
A I called Mr. Vollers again on the same date as I 
called him about the cancelation of tie Crown contract, 
which was June 22, and I asked him about Morro, weren't 
they proceeding with the weaving of it. He didn't 
directly answer. He was going to let me know. I can't 
recall the languaae. But it was not a statement yes or no. 
He was going to advise, so to speak. 
Q Did he subsequently advise you? 
A No, he didn't. They never did weave it. 
Q Could you repeat that answer? 
A They never did weave the fabric. 


Q Did there come a time when you approached any 


officer of the defendant J. P. Stevens concerning the weaving 


of the fabric Morro? 


I am not sure I approached an officer, unless John 
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Wilson and Paul Motzenbecker are officers. I think Wilson | 
is. 

Q Did you approach any personnel from the defendant 
J. P. Stevens? 

A For sure I approached Paul Motzenbecker. He was | 
our sales representative for Stevens. He was the man that | 
I would deal with. That means that I didn't also talk ! 


to Wilson, but I have a clear recollection talking to Paul 


Motzenbecker and I gave him a piece of Morro. 


MR. TOPKIS: Could we know when this was? 


THE WITNESS: This was in July, 


New York, I recall, for a week and went and placed this 


order with Stevens. 


a call from Paul Motzenbecker and he asked me to have lunch, 
and at lunch he explained that Stevens would not weave Morro 


for me, and I wanted to know why, and he explained it was 


too difficult. 


Q jid he give you any explanation of why it was too 
difficult? 
A Well, I recall he had a pencil and he was putting 


1966. 


Three day or two days later I got 


I 


was in 


a design on a napkin he was calling Morro, on a back-to~ 


back lino. Morro was a lino weave, 


and I didn't know the 


term back-to-back lino, but he drew a diagram on the napkin 


and said that J. P. Stevens found not too difficult to 
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weave. 
Q Did you believe that -- 
MR. TOPKIS: Objection. 
Did Burlington ever give you a reason for not 
weaving Morro? 


A No, I got bogged down in the quality problems. 


My interest was more in preserving Crown and it kind of 


faded out of the picture. They never did weave anything 
for me outside of the number given to me for a little 
sample. I never got any more. 
May we take a recess at this point? 
Yes. 


(Short recess.) 
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O Mr. Powrie, 


829, the chart of the 


boucle, would you tell me 


according to that 
MR. HARDISONs: 
show that. 


chart 


liveries. 


O Can vou testifv 


referring 
deliveries 


how many 


doesn't show. 


to Plaintiffs’ Cxnibit 


of crown and satin 


vards vou had on order 


chart in 19 -- 


Objec Mm. 


he chart mod 


ir de- 


from your own recollection 


how many yards you had on order? 


We had 
MR. HARDISON: 
Mik. BURGESS: 
A For the vear 


called for 80,000 vard: 
a) Referring to 
deliveries 


of 1966, and 


of your arbitration with Clark-Schwebel, could 


the jury what was the -- do 


lection what was the usable 
TOPKIS: 
BURGHRSS: 

and crovwm. 
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1966 


that chart again, 


of crown and satin 


80,000 yards. 


What date was this? 


1966. 
we id contracts that 
and the 


boucle 


subsequent to the date of the 


you tell 


vou know of vour own recol- 


quality on those qoods? 


What goods? 


The qoods of sati= boucle 
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They were unusable, I know, 
had two large jobs in Chicago in the American Dental 
Association Building and Lovola University, and I couldn't 
get anv usable auality of either crowm or satin boucle 
which the owner was willing to accent out of any of these 
shipments after July. 
9) Powrie, are vou familiar -- do vou know 


nt 


a person bv the name of Hr. Irwin Schutz? 
Irwin Schutz is head of the credit -- 
or he was; I think he is dead now, hut I think he was 
head of the credit division for Rurlinaton Industries. 
When was the first tine vou m fir. Schutz? 
I know. I niat:t have met 
him prior to April, ‘66, but I am not certain. I dealt 
with the sales division of Burlington Industries, not 


with the credit department. 


(a) Nid vou come to have discussions with anv 


personnel from Burlington Industries in June or Julv of 


1966, or at anv time prior to that, concerning vour dispute 
with Clark-Schwebel? 
I talked to Mr. Sehutz and !' and lob 


Knisel in July. In fact, I was in New . because 


I was reauired to be there bv ‘ir. Ini 


wish vou vould clarifv 


mda3 


ne 


Industries. 


Stevens. 


nlease 


Burlinaton? 


denartment f 


was incident 
in Julv, who 
as my accoun 
| 
tv) 
} ir. Schutz? 
p 
week of July 


somewhere in 


Q) 
said 


vou to 


auestion 


identify 
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378 


a 


asked related to personnel from Burli-cton 


Who is Mr. Knisel? 


tir. Knisel, the credit manager for J.P. 

ou can answer the question any wav vou wish, 
who these versons are for the jurv. 

COURT: Mr. Schutz, was he not with 

iR. BURLINGTON : Yes. 

THE WITNESS: He was head of the credit 

or Burlington. 

Tiik COURT: You talked to hi in Julv? 

THE WITNESS: Yes, I talked to him but it 

al to being asked to come bv Mr. Knisel 

was credit manager of J. P. Stevens as far 


t was 


concerned, 


When did you have these conversations with 
I don't know exactly hut it would he the 


27th, on that side of that date, I think, 


there. 


Can you tell me what he said to you and what 
him? 
What Ir. Schutz said? 
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’ 


chutz, 


‘'t think I went to 


arrangement on leavina Los Angeles, 
see Mr.Knisel, and I was there to t 
about my problems on not getting an 
quality of it. 

O Could you speak up, Iir. 

A 5h to reconstrt 
and I am not sure .siat I can. I 
who was ore. I am not certain 
was there. 

In any event, I told hi 


general business 


and themselves, as I usually did, He asked me a 
my quarrel with Clark-Schwebel. 

9) What was the status of that auarrel at 
time? 

A At that time we were about to close out 


arbitration problems with 


and to Stevens 


see 


a meeting 


at, I think, the end of that week. 
1) So there had been a mee 
Clark-Schwebel at that time? 
A Yes. 
a) When was it scheduled fp 


379 
see him anv pre- 
hut I had ‘en to 

alk to Mr. Schutz 
y fabric, and the 


Powrie? 


ct the 


am trving 


but whet 


m T wae 
I was 


and liess 


with Cla 
ting scli 
r? 


conversati: 
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Tha 


meeting was scheduled for a YVridav 


Ph fo Julv, so I met with him some dav preceding during 


Schutz, I mean to sav. TI met 


Schutz prior to the 29th. 


time -- 


At that 


i Tur COURT: Wait a minute. I am trving 


to qet the dates. The meeting to settle whatever it 


was with respect to the arbitration was Julv 29th? 


eo] 1eve 


at 


which the ceattlement was reached was July 29th, and the 


settlement paner is dated some davs later. 


13 Your Wonor, I think this would be an 


14 apnropriate time to offer in evidence the settlement 


15 agreenent entered into July 29th at the St. Regis Hotel. 


dB 


COULT I agree, 


7 MR. MC GANNEYs We will 


supply a clean copy 


18 to substitute for this one tomorrow, 
19 MR. BURGESS: This is a letter agreement 

20 dated Auqust 4, 1966, addressed to Textura, Ltd., atten- 
| tion fir. ‘lal G. Powrie, President, and signed “Cordially, 


22 ClarkeSchwebel Fiber Glass Corporation, J. ). Schwebel, 
23 President." 
24 T ask that it be marked Plaintiffs’ Exhibit 
2 6, and as that it »e reccived in evidence, 
! 
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MR. MC GANNEY: No 


. 


objection, 
THE COURT: Received in evidence, 
(Plaintiffs' Exhibit 166 received in evi- 
dence.) 
THE COURT: Are the pencil notations 
part of the exhibit? 


he) RURCHace 
e UM OOS 


No, thev are not, and that's 


we are submittina a clean copy to him. 


rye COUNT : All right. I will wait 


for the clean copy. 


MR. BURGESS: I wonder if I could at 
this point read this agreement to the Jur. I will 


not read the markings on it, just the printed ES UES 
THE WITNESS: Pardon me, but I was in the 
middle of testifying about what Mr. Schutz and I talked 


about. 


BY MR. RURGESS: 


@) Verv well, lir. Powrie, 

A Do you want to finish that? 

oO Why not. 

A Well, the substance of it was after hearing 


about my quality complaints, that I was to settle with 
Clark subsecuently, in substance -- I don't remember the 


exact words -- or we ‘ould be shut off, 
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At this time, Mr. Powrie -- 
MR. TOPKIS: Is that all of the conver- 
sation now? Are we done with it? 


tA 


ir. Powrie to come back again and tell us there was 


something else he wanted to tell us. 
THE WITNIS That's the substance of it. 
THE COURT: If you remember anvthing else, 


I suggest you tell us now. Those w his express 


WITNESS: I don't think 
express ‘ but that was the conclusion 
what he said. That was in substance -- 
THE COURT: Do you remember what he said? 
THE WITNESS: He said it more subtly than 
said somethinu to the effect that "Well, of 
Powrie, I don't believe we can entertain 
further open account with our company and vours unless 
and until you settle with Clark-Schwebel." 


That would be closer to the verbiage, although 


I still don't think that is exactly a direct quote. 


THE COURT: Ali right. Thank you very 


much, 
BY MR. BURGESS: 


@) Mr. Powrie, you testified at the time you 
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ton -- 
@) May I ask you <-- 
MWR. TOPKIS: May the witness be allowed 
to finish? 
fin. BURGESS: I stand corrected -- 
A -- Burlington or Svevens had asked for a 


personal guarantee but it was in passingd, it wasn't 


connected with anything, it was in my judgment a credit 


man's interest to get quarantees,. I am not sure 


of what I am saving, because I can't say positively 


sonal 


guara 


ever 


your 


with 


had never asked me for a nersonal guarantee but I 
remember anv. 

2) In 1966 had they ever asked vou for a ver- 
guarantee prior to that one? 

A No, no, they had not asked me for a personal 
ntee for a number of years anvway. 

9 Nid vou have any reason to expect them to 


ou for a percentage guarantee in 1966? 


A None whatever. 
a) In that vear prior to that time had thev 


mentioned anything about setting a limitation on 
credit? 
A Again, I am not sure, hut I didn't deal 


J. P. Stevens knowingly with any credit ceiling. 
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THE. -C : Sustained. 
I was reading my own mind in that case. 
MR.TOPKIS: Yes, I know. 
TIE COURT: That's the trouble 
impugning to another man what your thouchts were, 

@) Mr. Powrie, let me ask you this. Did tir. 
Knisel indicate anything in his conversation that 
would indicate to you that these recuests were some how 
related to your dispute with Clark-Schwebel? 

Objection, your Ilonor. 

THE COURT: What did he sav? We can 
have specific conversations. 

MR. TOPKIS: That ts all 

MR. BURGFESS That is all I was aslingq. 

That wv? } whole subject matter. 

THE COURT: Not the subject matter, what 
were the words? was said? 


TUM WITNESS: Ip asked me all about the 


Clark-Schwebel problems, and I told him all about then, 


and -- 
THE COURT: What else did he sav? 
THE WITNESS: He asked me for a personal 


guarantee because of the Clark-Schwebel problems, 


THE COUPTs: Ila said it was Lecause of the 
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Clark-Schwebel problems? 

THE WITNESS: Yes. He said he 
was putting a limit on my account of 20,000, that -- 

And he specifically stated 
that it was due to the Clark-Schwebel controversy, in 
so many words at this time? 

HE WITNESS: Did he say what, sir? 

THE COURT: Did he in so manv words sav 
that he vas putting the limit on vour credit and requir- 
ing a guarantee because of the Clark-Schwebel con- 
troversy? 

Bek 3B 

O Did there come a time subsequent to this 
that you had a meeting with Mr. Schwebel and Mr. Nordheim 


at the St. 


Who was present? What was the 
that meeting, first? 
That was the same weck. 
July. 
9 Who was present at that meeting? 
A Jack P. Schwebel, Raymond P. Nordheim, I 
was, and Hr. Grafstrom were. We met in Iir. 


room at the St. Reqis IJotel. 
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Oo Mr. Powrie, could vou tell me, again, restat- 
ing mv first cuestion, what was said at the meeting 


concernina the settlement of the Clark-Schwehe 


—) 


arbitration by the parties? 
‘hey were going to issue a credit, I think 
it was $12,000, if we signed an agreement to pay them 
010,000 a month every two weeks. 

Further, they demanded that we weave into 
some fabric which we mutually accept -- was mutually 


acceptable from the yarn that was not used to weave the 


kde 
< 
jos 
Q 
ct 


iat we had the nroblems with. this contract 


Savs we are to pay $70,000 at $23,500 for September, 


Yctober, and November. 


fe) 
e) 
a 


that -- 
A So I am thinking, when I was trying to 
remember I was thinking about something we talked alout 
but it didn't work out that way, apparently. 
Anvway, this requires $70,000 naid in non- | 
interest-hearing notes, it savs here. 

( Who said that? Who was discussina the 
terms with vou on behalf of Clark-Schwebel Tiber Glass 


Corporation? 


Roth lr. Nordheim and Vir. Schwebel. 
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Q And what did you say to them? 
A About -- 
9) Let me @sk you, first of all -- le 


first of all, Mr. Powrie, were these terms anv 


satisfactory to you than the terms which "Ir. 
had discussed with you on July 6th? 


MR. TOPHKIS: Objection. 


THE COURT: I will 


Thev are different, aren't thev, than the 


ones 


previously? 


Thev were a Lieel 


sustain the o} 


395 


7 


hs 


© 


+ 


lot substantially, no. 
THE COURT: But more favorable, 


would 


you 


say, than 


the prior terms? 


they were 


was -- my notes 


and I think 


to checl: it. 


on one of the 


In the 


thinking of giving us. 


conve 


this came to $12,000, a 


amount of 
T think 
rsations 


lthough I 
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A I said a lot of things. I said the offering of 
a credit, especially to give us a credit only after we paid 
for all this junk they had in their warehouse -- I must have 
said that, I know I did -- this was nothing; any man that 
was in a position who could act independently wouid not 
sign; I had to sign because of the pressure on me from 
three sides. I'm sure we argued about all these points. 
They didn't make any sense at Qh ins It gave them cash for 
all the junk they had and then they would give me 12,500. 
Q Incidentally, you talked about pressure from the 
other sides? 
MR. TOPKIS: Could hear that question? 
Could I have that expression read back again, 
please? 
THE COURT: Read the answer. 
MR. TOPKIS: Is there any reason to read the 
answer back? 
(Answer read.) 
.@) Is that the substance of everything you said to 
Mr. Nordheim and Mr. Schwebel? 
A I'm sure it"t not. I don't think I can recon- 
struct that meeting, four of us talking at once. I remembe 


though, when we understood what they were demanding, Mr. 


Grafstrom and I went to his room in the hotel -- we went in 
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about this thing and 


did. 
iid 


you 


TOPKIS: 


BURGESS: 


COURT : 


under this pressure. 


MR. 
other three 


who “he 


THE COURT: 
When you 
other three -- 


MR. TOPKIS: 
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we 


wc 


BURGESS: 


were, 


Ask 


said you were 
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sat there and talked to each other 


decided we had to sign it, so we 


feel you had to sign the agreement? 


Objection. 


I think that 1S levant. 


ver y Tr‘ 


He has already said because he was 


he has identified 


i don't think 


your Honor? 


him who the other three were. 


under pressure from the 


I believe he said he was 


pressure from three sides. 


A Well, 


side was Mr. Knisel of 


Rurlington Industries. 
that week. I 
Mr. 


Powrlie ’ 


Nordheim or Mr 


to perform on the 


I told them 


stic c 


THEAN O'ST 
FOLEY 


oj 


one side was 


Schwebel 


terms 


Clark-Schwebel, and the 


J. P. Stevens, and Mr. Schutz, 


I had just come from them 


knew what their position was. 


did you make any expression to Mr. 


concerning the capacity of 


that they demanded? 


we couldn't do it. 


madition. not 
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it, is the answer. 
Q Why couldn't you do it, Mr. Powrie? 
| 
MR. TOPKIS: Objection. 

THE COURT: Sustained. 
MR. BURGESS: At this time, your Honor, I would 


like to read this agreement in evidence, Plaintiffs’ Exhibit 


166. 

THE COURT: It could be shown to the jury. 
There is such a thing as showing a document to the jury. 

MR. BURGESS: I will simply supply copies 
tomorrow. 

THE COURT: It takes an awful long time to read | 
documents. 

MR. BURGESS: Your Honor, I am ina sort of 
logical breaking place. 

THE COURT: Well, I am not. 

Q Mr. Powrie, subsequent to the date of the Clark- 
Schwebel settlement on July 29, 1966, did you have any 
further @iscussion with Mr. Schutz of Burlington Industries? 

A Yes. He told me to come back and see him after 


I settled with Clark-Schwebel, and I don't remember the 


reason, but I did not. Well, I know why, it was Friday 
the 29th and I couldn't go back and see him. The meeting 
at the St. Regis Hotel was Friday, the 29th. So I didn't 
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2 qo back to see him; I went back to Los Angeles by way 
3 || of Dallas where we had work going and called him from 

4 ] Dallas. Probably it would be the lst o: 2nd of August, 

5 1966. 

6 | What did you say to his and what did he say to 
7 you? 

8 A Well, the only pur, ose of calling him was to tell | 


9 ° P P 
. him I would sign the agreement, which is what he wanted me 


10. to call him and contact him about, and I reported that I 
1] had seen the signed agreement with Clark-Schwebel. 

12 He said, "Yes, I know." 

13 I said, "Well, that relieves me of your demand 

14 for a personal guarantee," which he had said in his meeting | 
15 || with me, prior to the St. Regis meeting, that he would 

16 release me from that request if I did sign with Clark- 

17 | Schwebel, and he said, "No, I still want it." 
18 | Q Did you subsequently give him that guarantee? 
19 || A No, sir. | 
20 | Q Did you have subsequent conversations with 

21 Mr. Schutz concerning any of the contracts then existing 

22 | between yourself and Burlington? | 
23 | A Yes. He in a sense took over at this time. 

2A I was no longer dealing, that is, with Mr. Vollers, and he 


2 | took over the problems, and I remember he called me in 


tl 

| 

1} 
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August, about the middle, I would think, and discussed the 
whole problem with me, and later on that month he sent me 

modification forms on a number of our contracts to change 

their terms. 

On the Crown, I remember, he reduced the last 
contract we haa with him for 30,000 yards, which would be 
that 7887, from 30,000 yards to 20, and he canceled out 
9700 yards of the contract preceding it. That is, he 
sent me these forms to do so, and he changed the delivery 
terms so that I substantially would not receive any material 


until the end of that year. 


MR. TOPKIS: This was done by writing, your Honor? 
I submit this writing is the best evidence. 
‘QURT: Are there letters? 


THE WITNESS: They were called contract modifica- 


THE COURT: There are no letters to support this? 

MR. BURGESS: Buyer's Request for Contract 
Modification. 

THE COURT: There are pieces of paver, I suppose, 
that Mr. Topkis is referring to. 


MR. BURGESS: “Your Honor, I have a problem with 


THE COURT: 
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(Recess.) 
BURGESS: 


Q Prior to the break we were discussing, I believe, 


modifications on contract which you had executed with Hess 


Goldsmith divisi f Burlington Industries. 


I show you Plaintiffs’ Exhibits 179 through 1385, 


which are Hess-Goldsmith & Company forms of buye: 


] 


requests for modification of contracts. I ask that you 
identify those, please. 

A 179 is Modification No. 28 -- or 2362 -- 
I can't make it out. It is dated February 10, 1966 and 
it cancels the balance of the contract for 12,568 yards on 
Satin Boucle -- pardon me; this modification date is 
8-24-66. 

.@) What does the modification specify? 

A It specifies that thev are going to cancel 
12,568 yards on this contract, No. 7717. 


MR. TOPKIS: These documents are signed by 


Mr. Powrie. 


Who said they weren't? 


rrie, did you sign such a 


I think I signed most of them. There 


couple 1 don't think T did sign on Crown. 


put T have: i sling that I did not sign the 
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Were you in agreement with the mocifications 
that those: <= 

MR. BURGESS: . think we better have those marked 
in evidence, 179 through 185. 

MR. TOPKIS: No objection. 

(Plaintiffs' Exhibits 179 through 185, inclusive, 

were received in evidence.) 

THE COURT: These exhibits all refer to buyer's 
request for modification. 

THE WITNESS: Yes, that is their printed form. 

MR. BURGESS: Could ‘ou speak up, please, Mr. 
Powrie? 


THE WITNESS: I said that is their printed form. 


Q Would you take those buyer's requests for 


contract modification. 

I want to ask you both as to the ones you signed 
nd as to the ones you didn't sign -- 

MR. TOPKIS: May we know which ones exactly are 
signed and which are not? My copies are so badly Xeroxed 
I can't teli. 

THE COURT: Maybe you can reach some agreement. 

THE WITNESS: I don't think I can tell. 

THE COURT: Do we have the originals anywhere? 


MR. HARDISON: Yes, we do. We will produce 
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| those overnight. 
3 | THE COURT: Produce those so we can tell which 
4 Ones were signed and those not. 
5 MR. BURGESS: I don't think that is relevant. 
6 | I think I can still ask the question. 
7 | Q With respect both to the ones you signed and the 
8 | ones you have not signed, and whatever were signed were 
9 signed, and whatever were not signed were not signed, and 
\ 10 we won't find out until tomorrow, but were you in agreement 
ll with the modification stated on those requests fe modifica- 
12 tion? 
13 THE COURT: Is he going to deny his signature or 
14 what? Is the witness going to be asked to deny his 
15 
16 
17 presence of the jury if Mr. Topkis would like -- I will ask 
18 you outright -- 


recuests for contract modification? 
MR. TOPKIS: Objection. 
A I had no choice. 
Q Did you have discussions with Mr. Schutz about 
these requests for contract modification? 


ae Yes. 
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@) What did he say? 

A He told me he was preparing them and he wanted 
me to sign them. 

9) Did he say anything further? 

A Well, our conversatians with Mr. Schutz during 
that time included the fact that he was changing the 
extended terms. He wanted my bills paid on 60 days' timer 

unit 
if I remember at that time. He was indicating, and, in 
fact, not indicating, but said if I did not pay in 60 days 
that he would not allow delivery of any more jyoods; there 
was occasion when he said he would not deliver any goods; 
there was occasion when he said he would deliver goods 
only if I paid cash; there was another occasion he said 
I would have to give him a dollar and a half for every 
dollar in cash I gave. There was a series of conversa~ 
tons all follow‘’ng the St. Regis meeting, and he told me he 
was sending these. 


Now, I don't think I signe? all of them. I think 


I got 4 back up on Crown. If you find something signed, 


I signed them. I don't think I did on Crown, because I 
just couldn't do such a thing. Some of these are new 
weaves and they represent weaves that we have never seen 
before, never put in our line, and they are not ‘ot ready 


for delivery and of less importance. On the point of 


( JTHERN DISTRICT COURT REPORTER * 5 COURTH 
FOLEY -.\UARS NEW YORK. WY CO 7-4,80 


449 


msll Powrie-direct 406 
signature, I probably signed those. I think you will find 
I didn't sign the Crown contract, and possibly not the 
Satin Boucle. I don't know. But I was losing busi- 
ness, a lot of it over Crown, and I don't think I signed 
that. 

Q Mr. Powrie, prior to 1966 had Burlington 
Industries ever charged you interest on your account? 

A Yes. 

Q Did there come a time when interest was listed 
in your account prior to 1966? 

A Yes, in April, 1965, Mr. Schutz came to the West 
Coast and he and Mr. Donnelly, who was then their local 
credit man, visited me in my office. Mr. Schutz said he 
was seeing accounts in the West and we talked about business 
in general. I told him about our expansion program, how 
it is being consolidated. He seemed to be pleased with it 
all and he said, “What can we do to help you?" 

And I said, “I really don't know. I think you 
are doing all you can now." 
He said, "Well, let me just relieve you of paying 


any interest." 


We were talking about my terms for 120 days, and 


he said, "Well, I will see that we don't charge you any 


interest during 1965." 
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And then he said, "Since you feel so confident 
about the future of your company and you have said all 
these things about your future, you won't feel any risk in 
giving me a personal guarantee?" 

And I said, "No, as long as it expires in 1965." 

So I don't think I signed it in his presence, but 
I think Mr. Donnelly brought it in the next day and I cid 
sign a personal guarantee, although we didn't pay interest 
the balance of that year, I don't think so. 

Q Now, did there subsequently come a time in 1966 
when interest charges were reimposed on your account? 

A No, I don't think I can tell you the date, but 
the time that is involved with these modifications was 
August, and I know we had been talking about 60-day terms, 
and I think theinterest was one-half, as they call it, it 
was 30-day terms plus 30 at one-half, that would be 60-day 


terms. You pay interest starting at the end of 30 days. 


Q Now, Mr. Powrie, did you have any other communica- 


tions with any personnel of Burlington with respect to the 
amount of credit terms extended to you prior to the time of 
the arbitration with Clark-Schwebel? 


A Did I have discussion with other -- 


QO -- personnel of Burlington concerning the extended 


credit terms? 
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a I don't recall specifically. 


Q Did ther2 come a time, Mr. Powrie, when with 
respect to these new weaves delivery was made by Burlington 


pursuant to these modified contracts? 


A Yes, in November, I believe, November, 1966, 
Paul Erskine, their representative, brought in some new 
weaves, I think. They were weaves, anyway ~~ I got to 
redo this -- . 


We had ordered a fabric called Homespun in 
substitution of Clark-Schwebel's Homespun, or to go along- 
side of it, because we were having problems with it. 

Anyway, he brought that in and the weave was completely cock- 
eyed. It in no way resembled what we had on our hands, 
that is, what we had booked and sampled and what was supposed 


to be matched. There were a number of things. 


There waS another fabric called New Vista, and 
we had been receiving some of that, and the color line came 
out all pink, I remember, in a pink tone, not acceptable in 


our business at all. 

What else? Well, we talked about Crown in 
November, 1965, and he made the statement that Hess-Goldsmit 
would go back to working it, but they wanted more money for 
2 These things didn't register much in November, 


because we were down the tubes. Whatever it was, whatever 
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it was, whatever he showed me it was unacceptable, and I 


remember making the remark, "Well, you finally put me out 


of business." 
MR. BURGESS: At this time I would like to turn 
to another subject. 
Q Did there come a time in July of 1966 when 
Burlington discontinued any style of Crown that they made? 
MR. TOPKIS: I don't understand that question. 
MR. BURGESS: I will withdraw the question. 
THE WITNESS: There was only one style of Crown. 
Q Turning to another subject, Mr. Powrie, could 


you explain in connection with the expansion of your company 


the significance of the Movac process? 

A Movac is a term applied to a process developed 
in Germany, I believe, and exploited in Holland by a man 
named Cornelius Veromi. He was a shipbuilder in Holland 
and made his own ships and engines, and I only mention that 
because he made the vacuum metallizing tanks that were 
needed for vacuum metallizing, and to explain that, we were 


in the business of controlling the sun and we had the 


problem or the anomaly of putting glass in walls of build- 
ings and then having to cover it with something you couldn't 
see through, and architects didn't like that. They 


realized they had to accept it, but they didn't like that. 
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by Hess-Goldsmith, Division of Burlington, subsequent to 


the time of the St. Regis agreement? 


A 14,841. 
Q Now, Mr. Powrie, after the time of the St. Regis 
agreement were you extended any credit? Were you sold 


any goods on credit by the defendant Clark-Schwebel? 
A No. We had been oncredit since March, and 
they kept us that way through the end of the year. 
Q Now, Mr..Powrie, -- 
THE WITNESS: Did I say credit? We had been 
on cash since March. 
Q Were you continued on cash after the time of 
the St. Regis agreement? 
A Yes. 
Q Mr. Powrie, what goods did you have on hand of 
Clark-Schwebel at that time to sell? 
MR. TOPKIS: When is this, please? 


MR. BURGESS: At the time of the St. Regis 


agreement. 
A We didn't have anything. 
Q I believe you testified already that the goods 


that were concerned in the St. Regis agreement, of those 
goods a certain portion of them represented the qoods which 


were subject to the quality dispute. Could you tell us 
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what those styles were? 

A Well, the styles that we couldn't use because 
of quality were Civic, Glacier, Spartan, Homespun to a 
degree, Shepard; the ones we could use are easy to 


enumerace. 
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0 Now, concerning the names of the stvles 
mentioned on the first page of Plaintiffs’ Exhibit 166, 
Homespun, Linweave and Civic, could you tell the jurv 
what the status was on the Linweave weaves that are 
mentioned on the first page of Plaintiffs’ Fxhibit 166? 

A Linweave was committed in two directions. 

It was in two different widths. The 60-inch width 

was to be delivered te the Renublic Bank bv prior aarre- 
ment. Republic Bank was a job in Dallas, Texas, that 
hadn't vet called out the balance of this. It was 
about 4000 vards. 

The Linweave in 45 inches, which wasrore 
vardade -=- I think this says 17,900 -- my recollection 
was around 12 -=- but that was all committed to a job 
called the Demon 100 Ruilding in San Jose, California. 

The onlv fabric left that we had any -- could 
use was Jlomespun, and at the time of the arbitration 
my recollection is it was only about $8500 worth, which 
would be pretty close to that in vards; mavbe somewhat 
less. 

The rest was absolute junk that we had been 
quarreling about for 18 months, and so I was out of 


business as far as anv fabrics from Clark-Schwebel 


was concerned. 
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process? 


Did he indicate what his reasons were for 


not placina the orders? 


MR. BURGESS: No, your Honor, he did not. 


(9) I would like to turn now to another subject, 
Mr. Powrie, and that is your relationship with a partv 


named aS a co-conspirator in this case, L. F. Dommerich 


& Comnany. 


Prior to doing- that, I wish that you would 


again, so that the jury will understand that subject, 
exnlain what is L. F. Dommerich & Commnany, what business 


$s 2¢ in? 


A Le F. Dommerich & Company is called‘a factor. 
They are a banking, a financial institution, that gets 


monev in people's hands in a certain particular fashion. 


Oo Could vou tell the jury in somewhat more 


letail so thev will understand how a factor operates 


in vour business? 


nr T 


] Le F. Dommerich & Commany and Glass Fabrics & Ca. 
formed a contract where thev purchased, thev didn't 
lend noney against but they purchased our receivables; 


they nurchased and owned them and collected on them, 


Tf there was no other problem with that invoice that 


we had issued that t''ey had purchased, other than the 
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fact that they had the client couldn't pay, the customer 


couldn't pay, or his credit wasn't any good, that was 


on Dommerich's risk. 

If thev elected, in taking one of our in- 
voices and purchasing it not to accept our customer's 
credit, they would then take it and give us the money 
for it, but it would be with recourse to us in the event 
they couldn't collect it for credit r.asons. 

@) Mr. Powrie, did there come a time that 
Glass Fabrics, or you icting on behalf of Glass Fabrics, 
sought to obtain a factor for your business? 

A Yes, I think I testified that some friends 
of mine and I were acting in that capacity up until 
1962. We decided not to go further with it for 
several reasons, one being that we wanted to put our 
funds directly in the business when the time arrived 


and it loolzed like -- 


MR. TOPKiS: I don't mea. to interrupt, but 
I don't think that has anything to do with this case. 


There came a time he started dealina with Dommerich, 


that's the onlv thing of significance. 


MR. BURGESS: I think we can proceed 


with that. 


THE COURT: I am allowing a certain amount 
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textile business but which would be different in our 


business, and they were the type of thing that when we 


would issue an inovice to a general 


contractor to pay 


a bill the interest could not he charged to that 


contractor because that wasn't our arrangement with him, 


and while the contractor committed to us to nav us 


upon presentation of our bill there was alwavs a lag, 


and Mr. YWorniclkel and I both understood that general 


contractors operaté aS much as they can on sub- 


contractors’ money and thev use devices, whatever they 


can leqitimatelv, to keep from paying you. 


So this was the subject of the discussion, 


because he had to put in his contract when bodur bills 


that we issued would be paid because upon becoming 


past due they were going to charge us interest. 


®) tir. Powrie, I would like you to first 


explain to the jury -- I realize you are 


full here -- I want you to just tell the 


the need for a 


factor in your business. 


need a factor? 


A A factor-creates a cash flow 
ness doesn't otherwise have. 
cash instead of having to wait. 


0 Thank you. 
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MR. TOPKIS: Objection. 
THE COURT: How do you know it was of 
interest to him? 
Pecause he said it was. 
COURT: Then testify what 


conclusions, 


what you said to him and what he 


said concerning this footnote that this 


didn't git their standard procedures, that they required 


that all aoods and services be delivered before their 
clients billed the csutomer. I tre'd him that in our 
case, in the contracting business, that we were -re- 
quired to commit months and somes a vear in advance for 
fabrics to go on a particular job, and that we were 
recuired to hold these, which was inv2sting money far 
in advance of our being able to bill for it; that 
we as often as we could, if the circumstances warranted, 
would qo to a customer whose contract we held to 
eauin his building and we would asl: him if he would vnur- 
chase the inventory_or if he would somehow pay in 
advance for future services, 

lir. Hornickel stated that he guessed they 


could handle this hut that our contract would have 
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429 


to read as they normally drew them, but that as 
these incidents came up, which were going to be few in 
number by my statement to him, we would handle them as 
thev came. 
(@) Did he say anything further to you or you 
to him concerning any matter congained in that statement? 
A Well, he took a copy of this statement, 
and I am sure we discussed the various sales amounts 


and the profit and-the various items of the account. 


If he had questions I answered them. I specifically 


don't recall, but I ‘.now we Giscussed the various 


accounts on the statement and the condition and the 


profit and that sort of thind, 


@) Could you, to she jury, read the footnote 
you have been referring to, Mr. Powrie? 
A The footnote apnears on the balance sheet 


page, and on the P & L, the income statement, page, 
It is worded differently but it says on the balance sheet. 
{ 
page: 
"Note: Includes sales and profits on 
contracts not complete. 


All costs of completion have 


been accrued." 


On the income statement the note su's: 


"Sales and profits on contract n-* «rr teted 
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was Moran, Turner, we had done three huge apartment build- 


inas in St. Louis, and Moran, Turner was the combination 


of those contractors that did that work, we sent them 
an invoice with the Dommerich stamn on it, and it 
took about two weeks of correspondence to straighten 
out who Pommerich was. 

I remember going to Mr. HNornickel and 
telling him the problen. I framed a letter that he 
signed which we sent’ to Moran, Turner telling them to 
pay Dommerich or pay us, but pav us, pay eii.er Glass 
Fabrics or Dommerich. And that was an illustration 
of the confusion this stamp caused, so we sometimes 
left it off. I don't remember toc many illustra- 


tions. 


2) In the vear followina the execution of that 


agreement, 1963, did Dommerich make advances against 
your receivables and generally act as a factor of your 


account? 


A Yes. They made 90 per cent advances, as 


tay 


the contract called for. 


Q Was that satisfactory to vou? 
MR. TOPKIS: Objection. 
THE COURT: That's what the contract called 


for, he said. 
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Did any person frem Dommerich during 1963 


ever make anv objection to the way you were doing busi- 


ness or exvress dissatisfaction with your account, 


Fabrics? 
D I heard nothing but satisfactory remarks 
about our comnanv until 


August, 1966. 


| 
|| fe) Was an agreement executed between Fenestra 


Fabrics and L. F. Dommerich & Company on or about 


March 16, 1964? 


Fenestra? They mav have, but Textura 


executed one in 1964. 


(a) I show you Nefendants’ Exhibit 309. 


v 
res 


, apparently Fenestra also siqned. 


| MR. BUPGESS: is Defendants' Exhibit 


This 


309, I would like to offer it in evidence as 


Plaintiffs’ 334. 


MR. TOPKIS: The copy we have, your Ilonor, 


is signed but it is not 


on behalf of Dommerich, 


sianed hy Fenestra. If it was ever siqned by Fenestra 


I have no objection to it, but if it wasn't I don't 


think it belonqs in_the case. 


THN COURT: Do vou have a signed copy? 


HMR. BURGNMSS: We don't, but I don't believe 


anv objection was raised to this. 


ITHF EN OIS ICT COURT REPORTERS, U.S. COURTHOUSE 


Dp 


463 


mda2 Powrie-direct 


MR. BURGESS: Thank you verv much, Mr. 
Powrie. I think that clears that un. 


I would like to introduce at this ,time -- 


your Ilonor, we had a contract between Fenestra and Dom= 
merich, and I would like to add to the contract by 
introducing a contract between Textura and Dommerich, an 
there has been no objection by the other side. 

1} THI COURT: Received in evidence. 

| (Plaintiffs' Exhibit 835 was received in 


evidence. ) 


MR. TOPKIS: What's the date of that? 
MR. BURGESS: March 16, 1964. 
| a) Let me show you a letter dated August 10, 
1966, to Textura, Ltd. from Dommerich. Will vou 


please identifv that for the court and jury? 


A It is dated August 10th. It is on the 
letterhead of L. F. Dommerich & Company, addressed to 
Textura, Ltd. and signed by William Hornickel, Vice 


President. 


MR. BURGESS: I would like to offer that 
letter in evidence. 
MR. TOPKIS: No objection. 
THE COURT: Received in evidence. 


(Plaintiff's Exhibit 836 was received in 
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evidence.) 
0 Could you read that letter to the jury? 
A "August 10, 1966. Textura, Ltd., 9348 


Santa Monic> Roulevard, Beverly Hills, California 90201. 

"Gentlemen: 

"In accordance with our recent conversation, 
we are writing this letter to advise you formally of 
our decision to terminate the factoring arrangement 
between us 60 davs’ from this date as provided in our 
agreement of March 16, 1964. 

"Assuring you of our continued willingness 
to cooperate, we are, 

"Very truly yours, 

L. F. Dommerich & Company, 

A California corporation, 

William C. Hornic..el, Vice Preside 

"Peqistered Mail." j 

@) Ry that date had you received any -- did 
anvone from Dommerich tell you why they had cancelled 
vour agreement? 
A No. Mir. Hornickel had been in prior to 
this, but he said he didn't know why. 
THE COURT: There is some reference to 


a prior conversation, I think, in the letter. 
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THE WITNESS: Yes, sir. 

TlIr COURT: That doesn't mean anything. 

THE WITNESS: That's what he is referring 
to; F think. 

0) Is that the conversation that you have just 

testified about, Mr. Powrie? 

Yes, 2€: is. 


fa) Now, this is in August of 1966. What 


effect did this canceLlation by Dommerich -- did you 


subsequently attempt to obtain another factor? 


I must have talked to six or seven 


ra) And did you succeed in obtaining another 
factor? 
A No, I did not. 


9) Did there come a time when anyone from 


Dommerich did give vou anv reason for the cancellation 
of the agreement? 
A I never heard a reason from -- 
THE COURT: The answer is "no." 
THE WITNESS: I think the answer is "yes." 
A I had a conversation with Louis Moskowitz 


in New York in November, 1966. I was in New York and 


called his office to make an anpointment. I am not 
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company real estate or didn't, and I wouldn't ask you 


whether you think our expenses are in line because 
expenses don't show anything." 

But he said, "That's the end of the conver- 
Sation. I don't want to hear anything more about it," 
and I was dismissed. 


(a) Going back to the status of your account 


with Dommerich in July and August of 1966, I believe 
you testified, and-Exhibit 532 will show, that the 
reserve held was in the amount of $84,000. What effect 


did this have on Textura's ability to dco business? 


uu 


MR. TOPKIS: Objection, vour Honor. 
MR. BURGLCSS: Your Honor, I: think he 
can testify to this. He can testify to the effect 
of -- 
THE COURT: That he had a credit of $84,000 


with Dommerich. 


MR. BURGESS: No, that they had held back 


$84,000 owing tu Textura. 


THE COURT: I would call that a credit 
of $84,000. You would call that a credit, wouldn't 
you? 

THE WITNESS: Yes, sir. 
QO Could you answer the question, please, lir. 
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Powrie? 
A The effect was that we diin't have cash to 


operate with. 


) At the same time did Clark-Schwebel continue on 


a cash basis? 


MR. TOPKIS: Objection, your Honor. 
That's been asked and answered at least twice, most 
recently this morning.. 

(Sustained. 

0) Mr. Powrie, did you receive any communica- 
tions from any personnel of the defendants during the 
months of July and August concerning your account? 

A We received continuing communications. It 
was a matter of almost daily that one would be calling 
on something they wanted. They wanted $1.50 to $1 cash, 
they wanted different terms, they wanted -- evebtions 
with shipments; it was continuous. There was almost 
no way to run a business with the amount of contact that 
I was getting from the defendants. 

@) At this time in your operations to what 
were you directiny your energies in the business? 

MR. TOPKIS: Could I have the question 


bac)? 
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(Ouestion read.) 


MR. TOPKIS: And "this time" is the summer 
of 1966? 
IR. BURGESS: July and August of 1966. 
A Well, I'm not sure. I was trying to run 


a business, and I was involved with running to New 
York and trving to keep my head above water with the 
problems I had with the defendants, and later with the 
Dommerich Company.~~ 

9) Mr. Powrie, subsequent to the cancellation 
of your aqreement did Dommerich enter into an extension 


of that agreement? 


A Yes. 
9) I show you Plaintiffs' Exhii 206 for 
identification, 
THE COURT: It's a termination, not a “an 
cellation. 
MR. BURGESS: Termination. Excuse me. 
A This is a document dated October 7, 1966, 


from L. F. Dommerich to Textura, Ltd. on this subject. 


MR. BURGESS: I offer that in evidence. 
MR. TOPKIS: No objection. 
THE COURT: -Received in evidence. 


(Plaintiffs' Exhibit 206 was received in 
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2 evidence. ) | 
3 | 9) Mr. Powrie, regarding the loan which Dommerich 
% , | made to you, did there come a time -- was that loan re- 
5 paid in full? 
6 A Yes. 
7 | THE COURT: Is that one of the loans we 
| | 
8 |i were talking about earlier? There were a couple of 
| 
9 loans. 
10 MR. BURGESS: . Your Honor, I am talking 
ll about the loan to Mr. Powrie personally that was made 
2 in 1966. 
13 THE COURT: Because vou were discussing 
14 other loans. I wasn't sure which one you were r>:fer- 
15 ring to. ; 
16 (9) Mr. Powrie, at the end of the time that 
17 Texture finally went out of business -- what date did 
18 Textura finally go out of business? 
ae n December 15, 1966. 
2 | 0 -- did Fenestra cease operations at that \ 
21 time? 
22 A I am confused by "going out of business," 
23 but I filed for the benefit of creditors on December 
= 15, 1966, and I think it continued as a business to mon t 
25 up for the rest of the year, and the assignee's referee 
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AFTERNOON SESSION 


(2:10 nm.) 
(In onen court; jury rot present. 
THE COURTS I thoucht we better clarifv 
some things before the jury comes in. X. don"t 


know whether the testimonv this afternoon is in the 


area that o»njection has been raised. 


MR, RREINDIEL: ¥ think it is, your 
lNonor. ei | 
THE COURT: You mean vou are qoing to attempt | 


to pvrove the existence of a conspiracy throuch statemnts 


by tir. Clark? Is that your purpose? 
MR. BREINDELS Yes. 
THE COURT: I would rule at this stage 


of the aqame it would not be admissible. 
iiR. BURGESS: Your Honor, could we 


take them in subject to connection later? 
J 


THM COURT: No. Possibly vou might 
be able to recall ‘ir. Powrie for that purpose. I 


would very much doubt it, though. 


MR. BREINDMLs Your Honor, excuse me. 
TIE COURT: For a aood many reasons. But 


I certainly, on the basis -- and this, of ce.cse, I think 


woud apnlyv co lr. Crafstrom. 


471 


sk you this. 


stocl:holéeer of Clark-Schwebel? 


MR. BREINDEL: You mean presently, 


COURT s Was he a stockholder? 

MC GANNEYs Yes, vour Honor, he was. 
COURT: And I take it a substantial 
stochholder. It reallv doesn't make much differ- 
ence. 


there any dispute about that? 


Tt don't believe so, your 


He was also a stockholder 
of Textura. 

TIE COURT: As far as the dead-man statute 
was concerned, it wa. directed to his being a corporate 
officer or an employee. I don't know if the brief 
directed itself to the fact he was a stockholder. 

MR. BREINDIL: Our brief directed itself 
to his being an agent. 

COULR?: Agents, employee or officer, 
But he was something more than that, he was 
financially involved and had an interest in the comnany. 


The defendants -- I don't know whether all 
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defendants, but J. P. Stevens has admitted, possibly 
on behalf of all the defendants, there was price-fixing 


in the industrial field. 


low, which defendants sold in the industrial 


field to Textura? 


MR. HMARDISON: Burlington did, vour Honor, 


in verv limited amounts. 


R. TOPXI! To the extent of about 


$2600 in 1956. 


THE COURT: Are you sneaking for Stevens 
now? 
R. TOPKIS: Stevens sold nothing. 
mr. MC GANNEY: Clark-Schwebel did not 


sell anvthing. 


THE WITNESS: They sold more than Hess=- 


Goldsmith did to us of industrial. 


MR. BREINDIL: The umounts of the pur- 
chases with respect to lNess-Goldsmith are in dispute. 
is also our rosition J. P. Stevens in fact did sell in- 


dustrial fabrics to the plaintiff. 


THE COURT: It hasn't peen shown yet, has 
it? 
MR. BREINDEL: Not vet. 
MR, BUPCHSS: I think Nr. Atlas will be 
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introducing invoices this afternoon that will brina 
that issue before the court. 

THE COURT: I have no objection to 
introducing post-1964 vouchers at this time. 

MR. TOPKIS: Invoices that lr. Atlas wants 
to introduce this afternoon, I am advised, and perhaps 
I am in error, date from 1959 and earlier. 

MR. BREINDEL: That's right, your Honor, 

I am afraic you will have to 
postpone that offering then until their relevance be- 
comes established. But even aside from a possible 
application to the New York dead-man statute,I have 
very serious question as to the admissibility of. anv 
statements. In the first place,they would have 
to be admissible solely as to the company where there 
was been a foundation laid, namely, in the area of 
industrial fabrics. 

I have looked at some of the testimony, 
and it is far from being srecific as to these defend- 
ants. Aside from that, it's hornbook law that “such 


statements bv an alleqed conspirator can't be admitted 


against the co-consr -sators until “here is independent 


evidence of a consniracv, That is hornbook lav. 


It would also have to be shown that the state- 


mda5 486 
ments were made in furtherance of the conspiracy. 


If the testimony is inadmissible against 


Burlinaton and Stevens, it's qot to be inadmissible 
against the defendant Clark-Schwebel because the complaint 
charges a consniracy and the only defendant-co-conspira=- 
tors named are Rurlinqton and Stevens, and according 

to the statements I have seen they are the onlv ones 


Nnare} in anv specificitv in the so-called admissions. 


On the -present state of the record it 


seems very clear to me that at the present time, at least 
until there is independent evidence of the conspiracy 

to fix nrices in the decorative fabric area, the state- 
ments are not admissible and we are just wasting our 
time. That's why I felt we ought to cleéar this 


up outside the presence of the jurv. 


I am still working on the question whether 


Textura accuired *nyv cause of action from Glass 
Fabrics. aver t had tes much help on the subject 
vour citations, bue JT am working on the subject. 


That's why I would suggest at this time the vouchers 


that be nroduced not be Glass Fabrics’ vouchers, except 
possibly to the extent that Textura may have acquired 
these accounts, or whatever the case mav be, But 


that would have to be very carefully gone into. 
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MR. BREINDEL: Your Honor, might I just 
direct myself to one point. It is my understanding 


that the statements of Mr. Clark being adm-ssions or 
declarations against interest need not be made in 
furtherance of the conspiracyv, and that in any event 
the statements and admissions -- 

Tits (COURT: There has to be proof of a 
conspiracy, you will grant me that, independent proof 
of a conspiracy. 

MR. BPREINDEL: We certainly hope there 
will be independent proof of a consniracy, your Honor. 

THI COURT: As to decorative fabric. 

MR. BREINDEL: That is true. 

In anv event, it would be admissible 
against defendant Clark-Schwebel and, subject to con- 
nection,at a later point could be admissible against 
the other two defendants. 


TIE COURT: This would turn out to be 


an attempt to be an attempt to bamboozle the jury, because 


you are attempting to get the evidence in even though 


it may later turn out to be inadmissible. 


MR. BREINDIL: In mv understanding it 


is clearly admissible against Clark-Schwebel. 


THE COURT: I am not satisfied it is, 
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so I suggest you not introduce them today. 

MR. BREINDEL: I submit in any event it 
is admissible with respect to the question of industrial 
nrice-fixing. 

As we have pointed out to you in our prior 
memorandum of law, in most respects a lot of the same 

/ 
evidence tending to establish the industrial price-fixing 
conspiracy will also -- 

TIE COURT: This is merely an admission, 
My yresent ruling is that on the basis of the present 
record this is an attempt to unduly and prejudicially 
influence the jury, because it is perfectly possible 
for you to oay this foundation, if vou can,- and -then 
introduce this evidence, but by saving you want to 


introduce it now and then see how things come out, then 


if thev don't come out I've qot to declare a mistrial, and 


I don't want to try this case a second time. 
Okay? 
MR. BREINDEL: Yes, vour Honor. 
MAS CO Le Ge P OW FR -2-£ resumed, 
THE COURT: Bring in the jurv. 
(Jury present.) 
iM’, BURGCSS: Your Honor, I have a number 


of questions which continue on the same subject of the 
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credit conspiracy, and I intend to as): 

TIE COURT: ALL riehe: 
DIRECT EXAMINATION CONTINULD 


BY MR. BURGESS: 


a) Mr. Powrie, you testified this morning 


that you were on a cash Lasis with Clarl:-Schwebel since 
March of 1966. Did at any time anv person from Clarl:- 
Schwebel ask you to pay a qreater amount of cash for 
goods purchased from them? 

A Yes. 

.@) When was that? 

A I'm not certain, but I think it was at the 
XII Caesars luncheon meeting we had with Jack Schwebel 
and Ray Nordheim. 3 

@) Could you tell the jury the approximate 
time of that meeting? 

A It was in September. 

@) Who was present at that meeting? 

A Mr. Jack Schwebel, lir. Raymond Nordheim, 
Mr. Grafstrom and mvself. 

Q - Could you tell me what was said at that 
ialseacie by you and what was said bv Mr. Schwebel or 


Mr. Uordheim, identifving the speaker? 


A I think it was Mr. Schwebel, but I am not 
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certain, it was one of the two that at that point 


asked us to pay $ 


we bought fabric. 


0 for every dollar we naid 


when 
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498 
MR. BURGESS: Yes, it is. 
THE COURT: That is Detween July and December. 


MR. BURGESS: ye. 


In December, 1966, I was looking for 1200 yards 


of a fabric called Ultima, which Stevens weve, and I called 


John Wilson from Los Angeles to New York and asked him to 


sell it to me fox cash. 


Q 


question. 


ever approach any off 


First of all , there is confusion nere. 
Mr. Powrie, you apparently misunderstood my 


The question was about Bur Lingte. Did you 


you goods for cash? 


A 


THE COURT: Between July and December 15th? 


Well, in a telephone conversation I had been 


talking to Mr. Shutz, and he suggested that we pay cash. 


It never materialized, but ghat is the only discussion I 


remember. 


He said that he wanted cash and that it’ could 


not be used to purchase goods; he had to charge it to my 


account; 


it was one of the many phonc calls on many sub- 


jects during that period of time. I don't think that 


materialized. I think we continued on oper account with 


— 


him, except for one $1200 payment in cash. 


Q 


When you paid an invoice at this time to 


defendant Burlington Indvystries did they apply it to back 


icer of Burlington asking them to sell 
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invoices or did they allow you to pull out goods for cash 
with it? 

No, they didn't allow me to pull out goods for 

It was applied to invoices we held. 

Was there any time prior to December of 1966 
when you approached any officer of Stevens regarding the 
purchase of additional fabric? 

A In December of 1966, I called John Wilson on a 
long distance telephone from Los Angeles and I told him 
we needed 1200 yards of Ultima for a back job. “Actually, 
it was the United California Bank lobby. He said, “I 
don't think I will sell it to you. I don't like what we 


read in the papers." 


I said, "What do you read in the papers?" 


He said, "That you are suing Gis 
Q Did he indicate anything further to you in this 


conversation? < 


A No. I had previously called Mr. Knisel to clear 
whether I could buy it for cash at this point and then he 


said, "tf you want to," and then I called Wilson and he 


turned me down. 


THE COURT: What was the date of this phone 


call to Mr. Wilson? 


A About the 8th, 9th, 10th, about the middle of 
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: ! VOIR DIRE EXAMINATION 
3 BY MR. TOPKIS: 
4 || Q These invoices, you assert they were for 
™ merchandise which Textura did not ship, is that rignt? 
6 ; 
A That's right. 
7 | Q There is a fabric here named New Vista and one 
8 || Agee 
of these invoices. 
9 | 
| Do you recall that fabric? 
10 || 
A Yes. 
1 | ree 
il Q Why didn't you ship tnat? 
2 fT : , 
A I don't know. It mioht !}.ave been the wronq 
13 | 
: | color at the time, or something. 
14 |} : ‘ 
| Q And there is a fabric here named Luxura. 
mF Do you know why you didn't ship that? | 
16 || de iy 
A I have no idea, except that if we didn't fill 
17 Cine noe 
th. order it meant that we didn't have the fabric. | 
8 | , : | 
! MR. TOPKIS: I am at a loss,your Honor, then 
19 to discover what these are sunposed to prove. | 
= THE COURT: They are received subject to | 
21 , 
connection. 
22 : 
DIRECT EXAMINATION CONTINUING 
23 
BY MR. BREINDEL: 
Q Mr. Powrie, where were these invoices which 
25 


have been marxed as Plaintiffs' Exhibit 844 kept? 
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A These were kept in the shippina and receiving 
department in a file they called the bin. There was 
always some of these in the bin, and at that time these 
were unfilled orders in December of 1966. 

a) Do you know where the orders whicn constitute 
Plaintiffs’ Exhibit 844 were actually located at the 


time Textura went out of business in December 1966? 


A Yes. 
MR. TOPKIS: What orders? 
MR. BREINDEL: Did I say orders? 
MR. TOPKIS: Yes. 
MR. BREINDEL: I am sorry. 
e) These documents which constitute Plaintiffs' 


Exhibits 844 and 843 were located where at the time 
Textura went out of businessin December 1966? 

A They were removed from the shivping department 
and placed in our bookkeeper's department in a file. 

ae) At the time Textura went out out of business 
did it have pending contracts or purchase orders for the 
sale and/or installation of fabrics or draperies other 
than those covered byPlaintiffs' Exhibits 843 and 844? 

A Yes. 

Q I show you a document marked as Plaintiffs' 


txhibit 590 for identification and ask you if you can 
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VOIR DIRE EXAMINATION 
TOPKIS: 
When were you supposed to do t'iiis. Mr. Powrie? 
BREINDEL: Do what? 
TOPKIS: Perform this contract. 


When were we supposed to begin the installation? 


THE COURT: Are we talking about the same 
document? 
MR. TOPKIS: Yes, your Honor, the one dated 
Auaust 1, 1966, between Fenestra and somebody or another 
relatina to the Olive View IIospital. 
A We never did start this job. We were out of 
business by the time it was supposed to be started. 
Q There is no startin-: date mentioned in this 
contract? 
A No. 


QO What fabrics were to be used? 


A This was a fabric we called malibu. 


was specially purchased for this job. 


16) From? 
A I think it was Richloom, 
Who? 


I think it was Richloom, 
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MR. BREINDEL: It is our position they would 
have made their ordinary profit had it remained in busi- 
ness. 

THE COURT: I will take it 
purpose. 

(Plaintiffs' Exhibit 586 was received 

in evidence) 

THE COURT: Are all of these documents 

really going to the question of damaces? 


MR. BREINDEL: Damages as well as the fact 


that -- well, if you want me to make an offer cf proof 


out of the hearing of the jury, your Honor. 


THE COURT: Let's step up to the side bar. 
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(At the side kar.) 

MR. BREINDEL: We are offerina these contracts 
to show damas a the ground that they w not filed 

Textura went of business. 

THE COURT: Why don't we the 
separately. 

BREINDEL: As well as shov the fact of 

the truth of the conspiracy, to show thé Textura had a 
great volume of business, of orders, of existing contracts 
and potential contracts when it went out of business in 
December 1966, and had it been able to get fabric, they 
would have stayed in business. 

THE COURT: Well, it is very tenu 
ahead. 

(In open court.) 
BY MR. BREINDEL: 

Q Mr. Powrie, can you identify this document, 
which is Plaintiffs' Exhibit 587 for idvitification, for 
us. 

Yes. 

Will you idantifv it for 

This is a contract between S. Jon Krceedman & 
Company and Fenestra. Tt js a contract betweer Fenestra 


Fabrics, Ince. and S. Jon Kreeman & Company $ “tall 
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nlled One Wilshire Building, 


ls in a building c 


w~ 
~ 

ct 
~ 


oulevard at Grand Avenue, Los Angeies, 


California. 


installation supposed to beqin? 


for our product, ana it was 


the total sales price was 


Did xtura ever do any work 


5 1965? Is that 


‘ 


locument is dated April 


came one we are talking about? | 
A It is dated December 10, 1964. 
December 10, 1964. 
at fabric were you to use on this one? 
p This was a Rovena-Verele ~- I can't think of the 
name. 
| 

a) Spectrum? 
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Verele is not made out of fiber 


Who did this job? 
Soiartex. 


The same company you mentronea oe a 


The same one that did the Olive View los itai 
And you worked for that company ion this JO 

That's raght. 

What were you being paid by that company 

MR. BREINDEFL: I object, your Honor. ic can 


MR. TOVKIS: All right. 
Why wasn't the contract completed before the 


1966? 


The building wasn't ready for our 1ns allation. 


And when was it completed? 


During 1967. I think it took most of the 
Do you recall when installation }.ogan > 
I would sav in February. I'm rot sure 


Are you sure it didn't bestin before December 1L5th,, 


I know it did not begin bet 


SOUTHERN OIST4:CT COURT REPORTERS, U.S. COURTHOJSE 
FOLEY .° UARE, NE\ YORK, N.Y. CO 77-4580 


488 


Powrie-direct 


TOPKIS: 


a) Wasn't the 


reduced to $27,000? 
Ho. 7as 
MR. TOPKIS: 
Thank you. 
BRLINDEL: 
evidence, 
OURT: 
(Plaintiffs' 
was 
MR BREIND 
for 
(Plaintiffs' 
identification.) 
BY HiR. BREINDEL: 
{) 
identification? 


845 for 


Yes. This 
firm called 

materials in their 

@) Can you tell 


Powrie? 


Sic ned 


SOUTHERN DIS) 
FOLEY. 


cr 


Received. 


received in evidence.) 


FI,: 


Lule 


identification, 


Mr. Powrie, can you identify Plaintiffs’ 


is 


JARE NEW YORK WY 


Thank you. 


total purchase order subsequently 


subsequently increased to $115,000. 


We wi 


I again offer Plaintiffs's 


11 go into that later. 


| 
| 


your Honor. 


Exhibit 587 for identification 


Wovld you mark this Plaintiffs 


please. 


Exhibit 845 was marked 


Exhibit 


a contract dated October 27, 


Demmon-Hunter, Inc. to install our 


buildina. 


me who signed that contract, Mr. 


y Roberts L. 


b 


COURT REPORTERS, U.S. COURTHOLSE 
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2 a) In what capacity did he sian it as set forth 
3 | in that document? 
4 A He signed it as Johnstone-Ferrall, Inc., manu~ 
9 facturers rerresentative for Textura, Limited. 
6 | 9) And did Textura ever do any work on that job? 
7 A No. 
8 | @) bid the drapery installation on that job begin | 
9 after December 15, 1966? 
11 VOIR DIRE EXAMINATION 
12 || py MR. TOPKIS: 
13 Q Who cid the job? 
14 A Johnstone-Ferrall, Inc. 
15 | 12) The same company that signed the contract? | 
6 | A They were our agents. They signed the contract | 
7 | as our agents but they went ahead and finished the job. | 
18 O The job was done with the fabric line that we | 
19 have -- 
20 A Yes. 
21 | Q Who supplied that fabric? | 
a A Clark-Sehwebel. 
23 Q Did they do that at your request? 
2A A They did it at Johnsone-Ferrall’s rejyuest. 
25 | Actually it was sold to Consolidated Text:le Company of 

| 

| 

SOUTHERN DISTS CT CO! *T Ru HVRTERS, U.S. COURTHOUSE 
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San Francisco who financed the job for Johnstone-Ferrall. 

MR. TOPKIS: I don't understand all of these, 
your Honor, but I suppose this is as good as any of the 
others. 

THE COURT: Received. 

(Plaintiffs' Exhibit 845 for identificaticn 

was received in evidence.) 
THE COURT: It will be received 


nection, 


MR. BREINDEL: Yould you mark this as Plaintiffs’ 


Exhibit 846 for identification, please. 
(Plaintiffs' Exhibit 846 was marked for 
identification.) 
BY MR. BREINDEL: 
a) Can you identify Plaintiffs' Exhibit 846 for us, 
Mr. Powrie? 
Yes. This is a contrac’. between Tenestra 
Fabrics, Inc. and the Hirschmann Industrial Corporation 
who were constructing a building in hl Monte, California. 
What is the date of that contract? 
A October 28, 1966. 
9) Did Textura or Fenestra do any work on that 
contract prior to December 1966? 


A NO. 
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that contract began? 


a) Do you know when the drapery insta.zlation on 
. 
A About the middle of 1967. | 


9) Can you tell us the total sales price as spaskisi 
in that. document? 

A $14,000-some hundred. 
VOIR DIRE EXANINATION 
BY HMR. TOPKIS: 

a) At the time of this document, October 26, L986, 
Textura did not own Fenestra, did it? 

A October? No. I think that's right. 


O You had bought it for 500 from Textura, hadn't 


| 

you? 
A Mr. Grafstrom and I sie well, actually I paic the | 
money. We issued the stock to Grafstrom and myself. | 
MR. TOPKIS: I don't see what this proves, your | 

Honor. } 


THE COURT: Subject to connection, it will be 
received. 
(Plaintiffs' Pxhibit 846 for identification 
was received in evidence.) 
MR. BREINDEL: Would you mark this as satuecaer™' 
Exhibit 5° ‘or identification. 


(vlaintiffs' Exhibit 591 was marined for 
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identification.) 
BY MR. BREINDEL: 
a) Mr. Powrie, can you identify Plaintiffs' 
Exhibit 591 for identification? 


A Yes. This is a contract with the Carter 


Company, contractors and developers, for $26,800 between 
them and Fenestra Fabrics, Inc. 


@) At the time Textura went out of business, was 


there an unfinisi. d balance on this contract? 


A Yes. I “nink there was about a $7500 unfinished 


balance. 


job completed by anvbody after December 


It was completed by the Solartex Company. 


MR. TOPKIS: Same objection, your Honor. 


VHE COURT: Same ruling. Received subject to 


connection. 
(Plaintiffs' Exhibit 591 for identification 
was received in evidence.) 
MR. BREINDEL: Would you mark as Plaintiff: 
Exhibit 847 for identification this document, please. 
(Plaintiffs" Exhibit 847 was marked for 


identification.) 
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BREINDEL: 
Mr. Powrie, can you identify Plaintiffs' Exhibit 
847 for identification for us? 
A This is a vurchase order 
€o.., In@., expercers: 
When is it dated? 
It is dated November lst, 1966. 
What fabrics does it cover? 
A It covers Ultima, Satin Boucle ani Homespun. 
Q What is the total dollar amount o% » face of 
the purchase order? 
A $5220. 
@) Did Textura fill any portion of this purchase 
order prior to December 15, 1966? 
A No. 
VOIR DIRE EXAMINATION 
BY MR. TOPKIS: 
Q Who did? 
A Sherwood Gumbiner. 
Mr. Gumbiner was with Menardi? 
Mr. Gumbiner stole this purchase order and filled 


of our stock. 


MR. TOPKIS: Then I submit that it is irrelevant, 


your ilonor. Thev can proceed against "ir. “umbiner, if 
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9519 
they 


wen 


gut of business? 
A Yes. 
6) Yas Textura able to get the fabrics cal 
Plaintiffs' Lxhibit 847 for identification? 
A ito, they were not. 
MR. BREINDEL: Il offer this document in 
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COURT: I will let it stay in. 


THE 
Abii. 


2. BREINDEL: 


is an unfilled purchase order wi 


evidence. 


VOT! 


benefit of 


vou 


maae your ish 


DIRE EXAMINATION 


s TOPKIS: 


ien 


Textura 


19] From whom did extura try to get it ultimately? 

A From John Wilson of J. P. Stevens. 

() When? 

A In December, 1966. 

@) After you had made your assignment for the 
creditors? 
Is that a statement or a question? 

() it is a question. 

A I don't know the exact date. 

@) You had a conversation with Mr. Wilson after 


ent? 


SOUTHERN O'S). 
Ld Y 
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f“iR. BURGESS: IT wiil object: to 
THE COURT: I will sustain the 


document. 


BY [‘R. BREINDEL: 
Mr. Powrie, at the time Textura went out of busi- 


did it have a contract with the Del We! Corporation? 


In whose name was that contract? 


Well, I think it was with Textur., Limited. 


certain. It might have been Fenest~a. 


In any. event, was there a balance on 


extura went out of business in Decen 


MR. TOPKIS: The sum owing by Del 


MR %3REINDEL: 


There was a balance of $13,900, 
MR. BREINDEL: Would you mark this document 


Plaintiffs' Exhibit 848 for identification. 


(Plaintiffs' Exhibit 9348 
identification.) 


BY MR. BREINDEL: 


Q Viould you identify that document 


Powriec? 
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A It is a Textura invoice No. 4235-G. 
@) Would vou read the name on the top of the 


1’ 
ui 
N 


invoice? 


A it is between Fenestra Fabrics, inc. and Del E. 
Webb Corporation. It is dated December 9, 1966. 

@) What does it show, Mr. Powrie? 

A It shows that we held a subcontract with a 


supplement totaling $70,896 with a previous !illing o 
$57,617.60 and a balance of $13,278.40 remaining, and the | 
floors yet to be installed are numbered 11, 12, 13, 14, 15, | 


16 and 17. 


” 


( Was the balance of this contract, this 613,278.40, 


ever performed by any company? 


A It was performed by L. F. Dommerich ‘£ Comnany. 
9) By Domnerich & Company? 

A Yes. 

() Was it performed? Domnerich & Company installe: 


the draperies? 


ra Thev saw to it that they were installed; yes. 

(a) Do you know actually who did the installation? 

A You mean who the workmen were? 

Q Yes. 

A Well -- 

a) Textura or Fenestra did not Implete the balance 
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that contract; is that correct? 
A No, unless -- Dommerich I know took it 
over and completed it. 
VOIR DIRE EXAMINATION 


BY MR. TOPKIS: 


2) Then what is this document, this invoice, Plain- 


Exhibit 348 for identification? 


our invoice to the Del Webb Corpvoration 


date. 
For work that you hadn't done? 
No. This shows a balance. 


Was this sent to Del Webb? 


It says "Sold to Del E. Web." 
That's right. 


But you weren't selling them anything; vou 
y 


haan't done it yet and it was Dommerich that ultimately 


did the work? 
My question is, what is this invoice? 


A It is an estimate. Del Web required 


periodically send them an invoice showing what is on this 


invoice giving them a position as to the billings on the 
job. It savs "Estimated invoice." 


So this is not a bill? 


SOUTHERN DISTHICT COURT REPORTERS, U.S. COURTHOUSE 
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Q This is not a bill; this is not a statement to 
Del Web, "You owe us $13,278.40"? 
Ho. In this we followed 
this is required of us periodically ‘to 


position of the job. 


And Dommerich took this over and 


That's right. 

Did Dommerich pay Fenestra anything for 
assignment? 

on't know. For the assianment? 
TOPKIS: I don't its ley e, vour 
Honor. 

MR. BREINDEL: Again it is offered to show an 
amount of business remaining. 

THE COURT: I will accept it for that limited 
purpose, to the extent that i may be relevant. That is 
all that it is received Fox, 

(Plaintiffs' Exhibit 848 for identification 

was received in evidence.) 
BY MR. BREINDEL: 

Q Mr. Powrie, can you tell the jury what the term 
“drapery specification" means as that term is used in your 


industry? 
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which y 


dranery 
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drapery 


published 


been marked 


and ask 


rou participated in the preparation 


you 
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the term "“dranery 


ur, in our case, fabrics consiqned to us 


rees which blished by the owner of the 


were p 


hen ¢t} IMNtractor "as constructing the 


gqeneral c 


published specifications were given to 


can tell the jury what nurpose of a 


you 


actor, owner or architect in publishina build- 


ch as drapery specifications? 


king people to bid on precisely what 


the years that 


througi 1966, instance 


Ot 


published 


have been hundreds. 


were there many instances in which the 


vecifications that you participated in became the 


snecificatiors? 


now show you a docunent which has 


Plaintiffs' Exbibit 583 for identification 


as 


if you can identify it for us. 
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by the United States Navy to equip their enlisted men's 
barracks in Long Beach with draperies. 

Q Does this document contain a dranery specifica- 
tion? 

ad 
Yes 
2) hid you particinate in the preparation of that 


drapery specification? 


MR. BREINDEL: I would like to o.fer this 
document in evidence. 
VOIR DIRE EXAMINATION 
BY MR. TOPKIS: 
Oo yis i¢ an indication for bids by the Navy, 1s 
that right? 
A Yes. 


#) For the enlisted men's barracks at Long beach, 


California? 


A Yes. 

Q They wanted some curtains, is that right, 
draperies, rather? And they received the fabric? 

A Yes. 

(a) For my edification, what did they put in the 


officers' barracks? 


A I don't know. 
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2 O The Navy is asking for hids to i! stall draneries 
| 
| F | 
<3 l Did anything ever cone of- 2&7 
| | 
a | A Yes. We filled the job. 
5 || ) You did the job? 
| 
| 
1] 
6 || A Yes. 
. ° : | 
7 2) When did you do it, sir? 
8 A After 1966. 
9 Q Who did the jou, Solartex aqain? 
10 A No. I am mistaken on that. IT think that joo 
ll jj was done by Textura while we were still in istence 
12 || MR. TOPKIS: Objection, your toncr. I con't 
| 
13 | see any relevance to re. 
14 MR. BREINDEL: Your Honor, the purposs¢ of this 
5) document is to show that the specification calls for a 
16 Textura fabric and that when Mr. Powerie was able to get 
17 ey owner or a contractor to put a Textura fabric in th 
/ 
18 specifications, he alsmost always gut the $9" »ecause nobody} 
19 ~!se was going to get that frabric even though it was | 
' | 
20 technically awarded. | 
| 
21 THE COURT: All right. I will receive it 
22 for what it is worth. | 
, 
23 MR. TOPKIS: May I ask just one further question | 
A on this, your Honor? 
25 THE COUR: Yes. 
| 
| 
SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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we acted in 


Cleat +f 


ould Joid in competit Ee ou for 
ears vou ran Glass fabrics anu 

iv instances in \ were not 

mtracts on jobs where ou had 


renember one in Houston 


aet the contract -- they wanted 


Houston to hold the contract. 


all the con- 


respects as 


and we paid the technical title- 


ner cent override. 


period from 1958 tl 


and chen Textura, can you 


; Fabrics 
in which the published drapery 


one of either Glass Fabrics' 


falrics, that either Glass Fabrics 
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the job? 
I can't recall any such instance. 
Fenestra ever submit a proposal to 


in the third 


Buildina in 


identification. 


. CE ge t > .,} 
HRELEL* E> 


tiffs! Exhibit 
sh your recollection, Mr. Powriec? 


About what? 


whether or no he submitted 


letter I wrote to Stewart 


Schindler who wa : of selection. 
independent interior designer. He selecte? this but this 
was the 1901 Avenue of the Stars' Building. call it and 
he called it s i it third section. 


ne 


that document for r. Powrie? 
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Q vere these jop status reports made in the 
regular course of Textura's business? 

A Yes. 

QO 4nd was the regular course of fextura's ousi- 


ness to make such renorts? 


A Yes. | 
@) What was the purnose of these renorts? 
A To keen the lome office apprised cf what was 


beino worked on and its position as far as 


were to a sale; or if it was a sale. We classified -- 


we asked them to let us know what Jobs they were workina 
on and its position, whether they had a contract on EES, 
Specified, or whether it was just being worked on. 


Q I would like to show you a document, Nr. Powrie, 


which has beer. marked as Plaintiffs' Exhibit 623 for iden- 


tification, and ask you if you can identify that for us. 


A This is a job survey report from our 


New York 


office dated Sentember L» 2906. 
@) What does it show? 


A On the left-hand side it identified the job. 


Then these three Classifications, whether we hold a contract 


or not, this is the first column, next tothe name of tne 


700, and whether it was svecified or not next to that, 


and whether we were working on it or not next to that. 
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Olng to ile york at tue demands of ir. rdiici t 
meet at quality discussions with fir. Sc P 1as 

in New York at the request of ilr. isel 10 aid he 
ouldn't accent any orders if I didn't co ‘ 

I was later on looking for a ctor, 11C.1 
took a qreat deal of my time. I had to ao to New York 
on that at least one two occasions. 

I was concerned with matters I .i not ween 
concerned avout, such as teleniione calls an ;cussions 
rith defendants avout length of time of pay! t of in- 


ne 


don't 


your 


f Textura 


terns, and interest 


Of te 


glect your 


iin. TOPKI wwjection. rd 
ith this case? 
CHE COURT I will sustain 


know what iis 


ac 


and thi 


on venalf 


jection. I 


tivities 


were, 


Ik. BREINDEL He already testlif to Ghat, ' 
| 
lionor. 
iil. COURT: I will sustain. f jection. 
NR. BURGESS Your Honor, at thi time I 


like to introduce two HNess-Goldsmit!h contracts. 
3 7434 with two attachments. Ar.ot r @ 18 a 
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2 MR. BUR r woul ’ t t 


or 


rep) 
e) 
‘ 


7 Seger a c 
8 ) i¥%. I woald Like tha lo 
9 } ment to tne iry 
|| 
| 
10 | MR. TOPKI hree simple 
1 “MR. BURGESS: I will provide co: 
| | 
9 |i : ; : ; ae tiie ree 
12 | “9 ahead, and read it, Mr. Powrie. | 
| 
13 It's a memerandum acdressea ! tt 1] 
4 cro aul 2D rskine, subject Textura ited 
& | . rc . } . . - tMriiqh 1 — 
15 i November 2lst, 1966 with copies to Mr. !fual , ir. Chutz 
16 || and Mr. Donnelly. 
| 


AS 


17 ma I indicated on the telephone, 1? rac a 


18 meeting with Mal Powrie on Wednesday, rember 


| 
19 | Also present at various times were two enplovee: 


Vince Aker and Elias Alonzo. 


21 | review the status of cach of the faoric t t we 
hold contracts n and I would like here to re 
23 


with you the nature of the discussion 1 each of 


A || these styles. 
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the year end statement? 


“ 


"hy I wasn't proud of that statement. 

A She vas asking me whetier I was nroud of the 
net loss tiat year. I thought vou asked me if I was 
mroud of tne year. I was. We had consolidated a whole 
lot of things tnat year and we were doing very well, I 
thought, to get them done. I wasn't nroud of any loss, 
no. 

C And, aS a matter offact, during tie years 
tiat you were runninoa Glass Fabrics and Textura, you lost 
money as often as you made it, didn't you? 

A ‘es. We ran in snurts. We -- 

2 And over the whole twelve years, according to 
your figures there was a net loss before taxes of avout 
969,000, isn't tnat rianat? 

MR. BURGESS: Your Honor, I ovject to that 
Characterization of this exhibit. Is tnaat Lased on some 
sort of averaqe that -- 

“UR. TOPKIS: WNo, it's a total. 

fk. BURGESS: Your Honor, I don't see hwo that's 
rejievant. I don't think it is relevant to tie lawsuit 
what he did in ‘57 and '58 and -- 

THN COURT: Is that your nosition in this case? 

WR. BURGLSS: No. I withucaw that. 
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Overall you lost about $60,000 in twelve 


A I don't know wetner we cid or not. 
@) ir. Powrie, you Nad sore money investec first 


in Glass Fabrics and then Textura, rigqiut? 


@) There wasn't very much money invested oy the 
stocknolders in either of these comnanies, in terms of 
the total volume of business that those companies were 
trying to do, 1s that riqnt? 
HR. BREIWNDEL: I ovject to tie form fo the . 
question. As Hr. Tonkis would say, let him ask Aow much 


was invested and conpared to how much. 


THE COURT: This is cross examination, counsel. 
A I'll have to have the question aqain. 


(Question read) 

A That's wrong. I don't iknow really wiat you 
are asking but we invested about a quarier of a million 
dollars in ‘'extura alone and prior to that almost a nundred 
thousand in Glass Faorics. 

a) Glass Fabrics was carsied over into Textura, 
wasn't it? 

A No, I'm not countina that. 


¢ You ran a financially thin oneration, didn't vou? 
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mean by a 


tr ina to 


we Te 


money invested in the business 


isn't that 


ittle ore 


Yes, like 


I nave 


mass. 


JO. 
Jidn't 
tiree de 


to tell 


finance your operation, 


you tell the 


fendants 


r1q it? 


you should 


au 1} 


+ 35 . Y i 
tnicKxer, L 


capitalized. 


your company. 
you, I 
all times 


he 
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here and tu. 


you said they offered you were lI 
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we didn't need any other suppliers. 
But if they had given you just 
contract terns you couldn't have onerated. 
xnows? That agreement 
would have aad to put a lot 
, wouldn't you? 
I may not even have tried. 
9) In anyevent, you ran what you call financially 
thin operation, didn't you? 
Yes. 
And the -ick\e«3S was Supplied to the decree 
Supplied by tnese three defendant comnanies advancing 
money, isn't that right? 
It was a big help. 
Those terms which they extended to vou, 


unusually favorable, weren't they? 


And you appreciated then very much? 

Very much. 

On occaSion J.P. Stevens & Co. wrote you letters 
cr in om way or another communicated to you a 
impose some limits on the amount of credit trat you had, 
is that right? 


I don't know whether they did or not. 
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attempted to impose $10,000 limit on 


credit, right? 


Q Prior to that time, you had 
of credit with Stevens, had you not? 


I don't know. I don't recall 


credit ceilings were never observed. 


second echelon credit man and I got letters of this tyne 


from him on two or three occasions. IAG he neat cot 
strong enouqh, I would call Mr. Knisel and 
occasion I told them to cancel me out if tnev 


conform to vast practices and I qot a letter of anology 


from Mr. Motzenbecker, saying whenever they qot a new 


credit manager, he was talking about Binnie, they didn’ 


understand our arrangement. 
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becone 
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source oi 


our contract 
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CARLY LL LCL! i, Seustee of ‘I tura, 
Ltd., in Bankruntcy Procecdings >t 
VS 66 Civ. 4239 


CLARK SCui/EBLL PIBER GLASS 


CORPORATION, st al. 


New York, October 22, 1974; 
16.36 o'clock a.m. 


(Trial continued.) 
(In open court ~ jury present.) 


it AOL, 6. he il G. POW BR 2 By resuued. 


CROSS EXAILTUATIOU (Cont inued) 


BY MR. TOPKIS: .. : 
QO ir. Powrie, I would like to ask you some ques~ 


tions about the controversy you had with Clark-Schwebel 


leading up to the arliitration tnat was filed in June of 


1966. Vine dispute that you had with them was over quality 


wasn't it, not cover credit? 


Sou tried to resolve tie Gaispute repeatedly but 


Git { ' , are “2 F 
Tepe ee ae tS 
) frou were concern d about un alrbits ition or a 
bawsenLe beta instit:ted aqetiust sout Company, Works [OU not? 
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\} 
4 | rmaL | 
0 You were concerned iecause you thought and 
jae! enpected that if a lawsult or an ort itration were started 
o | against your company, lt migace affect your credit standing? 
Hl 
6 i} 
\ iI COuULS. 
i} 
lol | - 
7 i , : 
i} J It might affect your relaLlLlonsniips with other 
! 
8 | 
| sUpPpPALers 
| 
9 |i ; 
1( aa A 
’ () Not only Jf fabrics but of traverse rods and the 
i otner supplics that you needed to operate your business, is 


12 , ; 
tnat riginit. 
Is i it, at. that tine didn't -- no, that wasn't 
| 
14 ; 
bothering me. lt was my sources of fabric supply. 


You were concerned that they would hear that 


vou were involved in an arbitration or in a lawsuit and 


17 : ; = 
they would worry about your ability to pry them, is tnat 


18 


O) And the tact is that you tried and couldn't 


reach agreenceat witii Clark Sch bel? 


a God - 
23 . i 
v) tt was Ciark-Selwebel ciat instituted the 
“24 ‘ 
arpitratiow ayainst you, 15 taat ver1alic? 
9° | 
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The fact he understood 


entitled to have it rephrascd. 


it in 1970 


THE COURT: I will give the instructions to the | 
’ 
jury as to wWiiat 15 binding and what is not binding. 
Mr. Powrie: In 1970 at page 309 were you asked 
these questions and did you give these answers: | 
"ey Are you Claiming that Buriington was i} 
participating 
HR. BURG. 5: I£ 1 could ask Mr. Topkis to delay ' 
just a li le bit We have a lot of testimony here. 


{i £ could get the page. 


the presentation o-L the $92,000 claim ayainst 


fextura?- 
And you ansvered; 


"Ts the question Lhat they participated, that 


Burlington pare pcipated with Clark Scluebel in Clack- 


Schwebel's pressing of tnelr claims against us: 


a @) Yes, tnat 1: correct. 
h iio, LI have no knowledge of that 


questions and did you give 


ik OPKIs Certainly Page JOY. Page 309, 
Lis. 3 

‘> Are you claiming that jurlington was e 
participating with Clark~-Schwebel in June of 1966 in 
were you asked tnose 
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9) Now, Six, there came a time, did tnere not, 


specificaily July 29, 1966, when you had a meeting at the 


St. Regis Hotel with Ur. Jac: Schwebel of Clark-Schwebe. 


and Mr. Raymond Nordheim of Clark-Schwebel and you settled 


the arbitration, right? 


Yes. 


You made a handshake deal? 


A 1 didn't make a handshake deal. We came to an 


agreement that weund up on paper. 


But you first shook hands? 


A I don't think we shook hands. 
= Fn 
QO All right. In any event, a couple of days later 


the agreement was reduced to writing, is that right? 


A Yes. I think Mr. Schwebel did that. 
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@) And Iitr., Schwebel signed it, right? 

A I am Sure he did, 

QO Plaintiffs’ Mxhibit 166, ycu remember that 
Mr. Schwebel signed that agreement, right? 

Yes:,. I do. 

@ You didn't, did you? 

nN I thought I did. 

QO The copy that's been marked in evidence is 


in the form of a letter from ltr. Schwebel to you dated 
August 4, 1966. That's the one that your counse] 
offered in evidence, and it doesn't bear any signature 
A Well, I signed it, Mr. Topkis. 

@) You signed something, there is no doukt 
about that, but let's see if we can't refresh your 
recollection. 

NR. TOPKIS: May I have 419, please? 
(Document handed to counsel. 


a) The document that lir. Schwebel sent to 


you and expressed the agreement that you would pay Clark 


Schvebel $70,000 in three installments on September 1, 
Octoler 1 and November 1, 1966, do you remember that? 
923,500 first, $23,500 second and then 923,000, do you 


remember that? 
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But you didn't accept those terms, did you? 


I think vou are right. t think that's 


What you did was write him back, or call him 
back, and then he sent you another letter, didn't he? 
IT show you Exhibit 419, 


Skip 429. I think we can save time, Mr. 


Powrie, if we go directly to Plaintiffs* Exhibit 420. 


MR. TOPKIS: I will ask the clerk to mart 
it as Defendants’ Pxhibit IE for identification. 
(Defendants' Exhibit E was marked for 
identification. ) 

) bo you have a copy of Defendants' Exhibit E 
for identification, Mr. Powrie, the letter of August 
22nd, from you to Mr. Schwebel? 

Yes. 


You sent that letter to Iir. Schwebel, didn't 


I think I did, yes. 

NMR, TOPKIS: I offer it in evidence, your 
Honor. 

MR. BURGESS: Your Honor, it refers to two 


prior letters, August 4th and August 16th. We have 
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provided those 


TOPKISs: The 


idence, your 


don't to have. 


seem 


irrelevant. 


THE COURT: Show 


wants it. 
110 
HR. 


BURGESS: 


MR. TOPKIS: I 


letters 


Honor, 


L¢ 


you 


have 


August llth 


MR. BURGESS: Vi 


letter goes in with 


are supplied 


August 4th letter 


and the 
L suspect 
and I decided 


to tlr. Burgess 


really want tha 


Yes. 


no objection, 


th as 


that that 


to s} 


along 


is 


August 16th 


might 


ip 


and 


ee 


2 would accept if the 


m 


HRs 7 Okay. 


(Defendants' Exhibit I was marked for iden- 


tification.) 


MR. TOPKIS: {f offer FE and F in evidence, 


your Honor, 


THE COURTS: Received. 


Exhibits FE and F received 


(Defendapnts' 


were 
in evidence, ) 


MR. TOPKIS: May I show copies of just |! 


to the jury, your Ilonor? 


COURTHOUSE 
«fe 
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THE COURT: Yes. 


(bDefendants' Exhibit E handed to the 


jury.) 


2) Just so I may summayize, Mr. Powrie, it 
was now agreed between you and Nr. Schwebel that there 
wouldn*t be any notes and instead of paying $70,000 by 
Wovember lst you would pay it by the first of the year, 


is that right? 
I haven't had the chance to look at a 
talking about E now. 
@) That's right, the letter of August 
This would indicate we had a telephone conver-" 


sation and came to agreement to pay the $70,000 at the 


rate of $10,000 every two weeks beginning September 1, 


lr. Schwebel agreed to that? 
ell, it says that he did on the telephone 


0) Right, and you wouldn't have any notes. '. 


then you asked for a further extension, 


We met, I think 
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0 Just answer ves or no, please. 
A Yes, yes, we did. 
a) And he agreed to that, didn't he? 
A Yes 
MR. TOPKIS: I show Defendants’ Exhibit 


G for identification to the witness 


, your Honor. 


(Defendants! Exhibit G marked for identifi- 


cation. ) 


Q Defendants’ Exhibit G embodies your second 


amendment, is that right? 


MR. TOPKIS*: I offer it in evidence, your 
Honor. 
IR. BURGESS: Ho objection. 
THL COURT: Received in evidence. 


(befendants’ Mxhibit G was received in evi- 


dence. ) 

MR. TOPKIS: To save time, your Honour, ra- 

ther than distributing copies among the jury, I will ask 
the witness just this question; 

Q Under this agreement you agreed to pay at 
the rate of $5000 every month beginning with November, 
is that right? 

I am referring to page 2, paragraph 2 


’ is 


A Page 3, paragraph 2. 
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third 


paragraph, 


apparently agreed to 


and to pay at the 


ia 


entire 


was : 00 


remaining, 


SO. 


the final installment 


is that right? 


cat's the 


1966 you paid 


That was all we were 


lever paid another dime? 


fhis vas 


vere through, 


that’s an answer to mv 


Nas this exhibit 
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2 | in evidence? 

3 THE COURT: Yes. That is Exhibit G,. 

ri 4 | MR. TOPKIS: Thank you, your sites 

5 | 9) When you originally met on July 29, 1966 at 
| 

6 | the St. Regis, with Mr. Schwebel and Mr. Nordheim, and 

7 | you promised to pay $10,000 every two weeks -- I am 
| 

8 | sorry; promised to pay $23,500 on September lst, $23,500 
| 

9 | on October lst and $23,000 on November lst, although 

10 | you made that promise you ies you couldn't possibly 

1] | perform it, isn't that rig ht? 


Yes, and we told them we couldn't too. 


You told them you couldn't? 
Yes. 


You know that -- well, let me ask you, 


16 is a man- named Vernes Grafstrom? 


He was one of the holders of stock in our 


company. 
19 jj 0 He was present at that meeting at the St. 
Regis, wasn't he? 


Vac 
,eS. 


ae Q And you_know he has testified that you told 
them nothing of the sort, don't you? 


I don't know anything like that, no. 


MR. TOPKIS: I will come back to that. 
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Let me discuss with you now a meeting you 
had in July of 1966 with Mr. Knisel of J. P. Stevens, 
my client. 
You had such a meeting, didn't you, sir? 
What was that date again? 
July of 1966? 


1@S.6 


On the same trip to New York on which you met 


Schwebel and Mr. Nordheim of Clark-Schwebel? 
Yes. 

@) At that meeting with lir. Knisel he asked you 
to personally guarantee your indebtedness to Stevens, 
didn't he? 

He asked that in a letter. He didn't enclose 
forms for a personal guarantee when he demanded I come 
New York. 

@) When he demanded vou to come to New York? 

When I demanded he come to New York, 

That word “demand” is yours, not his? 

T don't know if it was used in his letter, 
that's the sense_of the letter. 


0 The letter didn't have the word “demand" 


He said, “It's too important to discuss on 
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thought they ald. 


vou read your mall, don't you, sir? : 


Vell, 
Tepkis. 
Y t a letter of cancelation dated August 10th 


October 10th, didn't you: 


letter that is in evidence? 


But you didn’: put into evidence the two subse-~ 


they extendéd the credit, did you? 


October -- they did extend 


canceled as of 


Textura made an 


a matter of fact, untii 


t for the benefit ot sreditors, Dommerich was still 


) a => 


your accounts, wasn't it? J 
Yes, it was to theit idvantage to collect the 
Just answer the qucstion 
fhe contract provided they could do that. * 
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right? 


said it. 


In 1970 you said he didn 


said he alluded to it. 


without saying something? 
don't know, but when you say ine didn't say it, 
willing to accept it if you are. 

A Whatever I said in '70, I'll say now. 

Q Fine. , As a matter of fact, lic. Powrie, you 
have told people at Stevens that so far as the various 
defendants were concerned, Stevens wore the white hat, 
haven't you? 


A Yes. =. dia. 


And that's your appraisal of them, isn't that 


they were the least involved, the less innocuous, 
the least culpable. They weren't involved ‘in the contract 
business. They caused the least damage. 


9) You said that of the three defendants, it was 


Clark-S$chwebel that put you on a cash basis, right? 


I think we have said that 
) I think we have been over 


asking it ky way of preliminary. 


A I think we have also said on occasion Hess- 
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yersonal gquarante 
I told him we spent the hard money in 
on our way in '65. 
you make a profit 
NO. > N« a loss of 
I believe in your direct 
to questions from } burgess I will 


that; 2] lieve it was on May 3 d6( received 


Vv 


request from Burlington for a personal guarantee, 


correct? 


Jack Cann called me a day or two before 
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would terminate 


meeting that 


put a LY¥LDS termination date 
Le I ‘ vnat we intended. 


meant did you discuss at the April 1965 


r the personal guarantee would be renewed in 


occurrence Of any events? 


unprofitable year in 1965? 


to be unprofitable. 


eliwmber talking to Nc. Donnelly on abdut 


Mr. bonnelly insisted on a personal 


balance of tte 


nal quarantee 


| 
about a guarantee, 


Jo, LI don't remenber Lh l Kk LI did -- 


lL got to New hinak veered that polnt with 
fr. Schutz, among otners. \ call talking to 
Donnelly about that. 

Then there did come a tiine when you came to New 
York to meet itr. Schutz, 1 belteve you testiried? 


with hiin in April. 


don't recall the date. It would have 


been, Suppose, while | was ¢ lic ‘lark-Schwebel settle- 


ment conference. Vihich woul 
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Q Didn't you call and set up that meeting 


with Mr. Schutz on April 25, 1966? 


A 1 probably did. I was in town. I probably| 
called him and asked if he would be free to come over to 
see him, I did this whenever I came to !Jew York. 
i 
9) What did you want to see him about? 
A { did this as a routine matter, tall.ed to the | 


sources, both their credit and sales department, whenever 
I was in New York. 
1) You discussed your credit situation with lir. 


Schutz in April? 


A In general our credit situation is the only 
thing I would talk to Mr. Schutz about. He was in the 


credit department. 


Q You don't remember on April 25, 1966 agreeing 


with Mr. Schutz that you would renew the guarantee? 
A No, I wouldn't have done that. tio, IT don*t 
remember agreeing to that. 


9) Do you remember speaking with Mr. Jack Cann 


on the telephone after you went bac) to the West Coast 
on or about May 2, 1266, during which Mr. Cann dis- 
cussed the matter of a personal guarantee with you? 


A Yes, I remember that. 


@) What did Nir. Cann say? 


552 
Powrlie-cross 
le called me on the telephone and said he was 
mailing guarantee forms to me and they were enclosei, 
and aslhed me to sign them. 
bid you make any objection to Mr. Cann when 
sed that matter on the telephone? 


That he was going to mail the forms to me? 


lon't remember the discussion, but if he 
{ was going to I probably said no, but he 
mailed them anyway. It was his job, I thought. 
You didn't tell Jir. Cann that you would sign 
the quarantee as promised in New York? 
ho. 
bid you make any objection to Mr. Cann when 
the matter of personal guarantee was raised? 
called me? 
ilav 2nd. 
I don't recall. I know he called and 
said that he was sending me a personal guarantee, and I 


received it in 2 couple of days. I think the létter 


said wanted my wife's signature as well as my own 


and return them to him. 
And what did you say? 


At the telephone conversation? 
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Yes. 

Well, I said, "Send them on, if you want to," 
I suppose. I didn't give him any indication that I 
was going to sign then, 

Did you give him an indication that you 
weren't going to sign them? 


I must have, 


Because it was my policy not to sign personal 
guarantees except under unusual circumstances, and I had 
been repeatedly asked for this thing by these three 
suppliers through the years, and I just was not going to. 
I didn't own the whole company. I was on a guarantee 
with Dommerich at the time fot a quarter of a million 
dollars, and that was enough. 

Did you own the whole company in 1965, \nen 
you issued the guarantee? 

No. 

@ Was there anything different in that respect 


in 1966? 


Yes, I thought there was. Mr. Schutz was 


there, and he said, “What can I do to help, and I had 
been bragging about how we had been getting along on the 


expansion program, we were recovering from all the 
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741 


expenses, and so he hind of caught me at it. He said, 


"Since you are so confident about the future, would you 


mind giving us a guarantee," and there I was. 


And I said, "Of course not, as long as it 


ends in 1965," 


@) This exhibit is Plaintiff's Exhibit 165, which 


is already in evidence. Is that the letter that !Ir. 


Cann sent to you enclosing the quarantees? 


coe 


al Vv . 
i1@5. 


QO That were discussed on the phone on May 
2, 1966? 
aN Yes 
Q After receipt of the Nay 3, 1966 letter from 
Mr. Cann, enclosing the personal guarantee forms, did 


you have occasion to discuss thac matter with Mr. 


Cann? 

A I don't know, I just ignored the forms. 
I didn't sign them, He may have called back and asked 
for then. I probably told him I wasn't going to. 


I don't remember. 


0) You don't recall Mr. Cann telephoning -you on 
Nay 18th and asking you, "Whr se are the forms that 


you promised to return"? 


A It*s likely he did. I don't recall it. 
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He would have, of course. 
I am sorry. Did you say you did or did 
not remember? 
I don't remember that particular occasion. 
likely that he did call back, because he had 
forms. 


What would you have told him had he called 


I would have told him I wouldn't sign them. 


I didn't sign then. 


You don't remember assuring Ilir. Cann on May 


18, 1966 that the guarantees would be signed and returned 


"this week"? 


I believe you testified a moment 
ago that from time to time interest was charged to 
Yextura by Burlington on past due accounts? 

Yes. 
9) When would the interest become due and 
payable,after 80 days? 
r their printed terms. 
And their printed terms? 
Or the agreed terms. nean the terms -- 


they said vou are to pav interest from 30 plus 30-1/2 
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they would begin at the end of 30 days. 

Q But not after 120 days? 

A No, the interest was after their printed 
terms on the invoices. 

9) Do you recall having any conversation with 
anybody in the Burlington credit department to the 
effect that your terms were 120 so why -rould interest 
be charged after 30? 

A I don't think we covered eee ee when the 
agreement for extended terms was initiated back in 
New York, and they just charged me interest. I don't 
think Clark-Schwebel charged me interest. I don't think 
Clark-Schwebel charged me interest until the end ¢ % 
- ae 
1965. I didn't quarrel with it. I appreciated the ! 
extended terms and if they charged interest I paid it. 


Q Isn't it a fact that had you been willing to 


stand by the company in 1966 and jssue a personal guaran- 


tee to Burlington as you had in 1965, that you would have “i 


received er-dit throughout the year from Burlington? 
I did receive credit throughout th year from 


Burlington. 


NR. HARDISON: Your Honor, is this a proper: 
time to break for lunch; I am at a logical stopping 


place. 
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ractice | a ». defendants to t! t rot ou t iy yu 
bills faster, jd mui not 
ire [ inte to i t faster if I ld 
it vou thought it i jO 71d siness practice 
for the defenuants to try and bring vour aGcounts into line, 
didn't you? 
nN Well, from their point of vlew ~~ I can't conment 
on whether I thought it was good Lusine ; practice what they 
were doing. If it was in violation of my arrangement 
with them, 1 didn't think 1t Was good business practi * 
Mr. Powrie, If would Lil. to ask vou if biis 138 
on page 1307 of your _depositiol Narch 3], 1970, line Ll 


t ask vou whether you recall keiny asked these questions and 
‘iving these answers. 


‘Did you huve accounts payable to thi refers 
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15 ea Sure." = 
16 ver 
Do you recall giving these answer to those 
17 : 
guestions? 
18 ‘ 
| es. 
19 Aout the time in Jul 1965, do you recall Mr. 
20 Friedman, Mr. Al Friedinan, your ye@ncral manager, bringing 
| 
21 } + } ! ly 1, . ’ “ a= 
it to vour ittention tliat ic. Hordheim had asked Yextura 
22 
23 ‘. ; 
LN { don't remember that, no. Pernaps he did. 
-24 ‘ 
a het ine show you, Tir. Powrie, what has been 


verenclants' Exhibit Id. Lt? s: & 4 oO, hand- 


to bring its account within the 60-day period? 
pre-iarhkeac 
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buildinas. 


To facilitate, in other words, your unusual 


method of distribution, is that correct? 
t-think-of it that- way. 
thought of it as a sales tool. 

I believe you testified that you had an 
arrangement with tir. Clark that you wouldn't be billed 
for goods until they were called out? 

A Yes. 
‘@) Did you also have an agreement as to how long 


Clark:-Schwebel would continue to hold those goods? 


have woven the goods 
held them for a year, 10 ye is that correct, 
according to vour understanding? 
That could have been so. We didn't have 
an understanding as to when I had to call them out, 
@) Do vou know that a weaver incurs the bulk of 
his cost in weaving fabric? 
Hog t-aon-c. 
Do you think it would be a burden for a 
to hold aoods for a year? 
A I don't know, but I presume it is warchouse 


costs money. I reallv don't know whether 
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unreasonable 
1 to ask Clark-Schwebel to hold the cwoods for a vear, a 


a 


voar and a half? 


A Well, I think prowablv, and I did, on occasion, 


0 
3 
HH 
a 
c 
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fa 
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i) 
a 
=] 
e) 
(t 


by Clartk-Schwebel, but by the 
other two mills, when the goods were aetting very old thev 


would like to bill me. So thev wrote a letter, Stevens 


10 and Burlinqton on occasion wrote m a letter, asking me 


1] to accent billing. 
9) T am asking whether vou had an ayreement -- 


13 I am sorrv; proceed. 


cither or would not 


accent the 


billing, and I usually did, being reasonable, I thought, 


so they would hold t} goods but bill me for 


them, 


17 I don't think Clark-Schwebel ever did that, excent when 


aot into 


March, 1°66. 


Did you consider that vou had anv oblogation 


aoods within any period of time? 


ir. Powrie, I would like to refer vou to 


vour denosition, page 1243, taken on March 31, 1970, and 


9 1) ° ° ‘ ° ; 
24 ask you if vou recall being asked these aucstions bv me | 


and giving these answers, paqe 1243, line 14: 
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that vou had anv 


oblication to call out the aoods within anv neriod of 
time? 
sl | Well -- 
"oO After that specified on the contract? 
wit Yes, I considered I had some o) ligation. 


It was just a matter of 


fairness. 


thev aot too old -- sometimes it was identified 


in that the inventory tex annlied 


would be 


if the qoods were being held in Los Anqaeles. 

"Tf I owned them, I was subject to the tax, 
and it asn't fair to ask the mill ho was accommodating 
me to take that burden on. hat auite often aot into 


the discussion. I it got into the discussion 


Clar):-Schwebel on one occasion. 


"tT don't recall -- 


ia What did you consider a reasonable 


length of 


A Well, it varied with the fabric. 


There was no specified lencth of time. I suppose one 


year 


Stevens 


aqiving 


would 


, 


those 


be certainly 


Do 


would be talking 


vou recall 


time 


€o ¢t 


being 


that we -- 


hen 


asked tl 


answers? 
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’es. That L! Su st mnt al Tau, . + T “c+ throuc 


I refer vou further to raqe 12 the san 


= - , 
ame time, iine $ 
70) Did you have anv iea if £3 lar} 


thought a reasonable time would be? 


it would be 


ment on that 


how much pr 
the mills w 


and hold th 


and giving 


reasonable 


qoods? 


Hess began 
this incide 


to do 


"2 Oh, I would sav if he held then a vear, 


unreasonable, Then I think: ve were in aqgqree- 
"T don't know why you're -- this 
e an arranaement. It had to do 
essure and what the 


reasons were that one of 


ould ask me to taie or: to: bil 


em to me," 
Do vou recall being asked those questions 
those answers? 


Voc 


Is it your belief that ne year is an un- 


length of time for the weaver to hold the 


For rost of the one vear -=- Stevens, I recall, 


to talk to me about it, about one year, and 
nt vou mentioned there in mv deposition had 
the fact that these qoods were being held in 


BO | 
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tir. Mordhein wanted *o hay ret + wor moe oe 
3 15th of December on this? 
{ p o, I don't remembor. 
; In fact, didn’t call owt + , ( 
( before the end of LO ‘ lid "Ou? 


he qoods that had been holding et nine months 
to twelve montiis. 

10 7 I have no idea, unless J looked at -=- I don’t 
11 really know. You are talking about a number of 

12 weaves and thousands of dollars wort Mrether I drew 
13 out something of a certain age I would have ;: rec 
14 SION, I have no reason to recall it re didn ¢ 

5 | matter to me. 

16 I (@) I show vou the schedules again attache: to 

7 Exhibit AD. I asi you if by looking at that schedule vou 
18 can tell us in fact whether some of those acceds "iere 

19 being held bv vou as late as July, 1966 in the ware- 

20 | house. 

21 A Held by me, did vou sav? 

22 0 That they were being held hy Clar-Schvebel 

23 | in the warehouse for you as late as July, 19°‘ 


2A A I don't }.now how I would tell from this 


fg , 


2 Maybe vou can help me. 
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that were being 


held due to 


have calle 


they were beina hel August 


'r. Powrie? 
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I sunpose it's right. 


0 Plaintiffs’ Exhibit 166 is dated August 4, 


All right. 
THE COURT: We will take a short recess. 
(Recess. ) 
(In %pen court; jury present.) 
MC GANNEYs: 
Is it true, tir. Powrie, after Mr. Clark 
died in October, 1964 you never received 
auality adjustments from Clark-Schwebel? 
You say did we never receive 
After October, 1964. 
A That's right. We didn't receive any after 
that date. 
@) You received a couple of small adjustments, 
did you not? 
A Not for quality, that I recall. 


9) sn*t it true in 1964, after Mr. Clark's 


death in 1964, that was Mr. Nordhein's } icy, not to 
give you any quality adjustments? 


A I don't know if it was Mr. Nordheim's 


policy, but we did not get any quality adjustments from 


Mr. Clark’s death in October, 1964. 
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You did get quality acjustments from Burlingt« 


? 


> 
Yes, Es 
So Zlark-Schwebel's policy was uniaue? 


Yes. Their whole operation was unique. 
You make no claim here, do you, Mr. Powrie, that 


.l discriminated against you in not giving 


* adjustments, do you? 

They must have. They couldn't have treated all 
2 Y 

mers like they treatec me. They wouldn't have 


Did you ever have any conversation with any of 


they were getting 


-Schwebel? 


Who was that, sir? 

Rohert Silverstein or Roscoe Prodacts in Boston 
ther-in-law, Nate Rosen. 

And when did that take nlace? 

While we vere still in business. I'm not 

the date. I'm not certain ofthe date. It was 


#}yeor 
elit” 


rin I madc2 to boston ta sce 
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16 nr a fe) ww wore out of bus ine 3 ‘ committed 


VY ourselves to do that 


18 | Yo tidn'’t repioce the fabric 


No. | 


© 
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20 | tt is vour clain, is it not, Mr. Powrie, that 
21 | the rejection of your ality claim on the Snartan fabric 
22 || was a Clark-Schwebel decision alone fs that not correct? | 
23 || I'd have to have that again. 


vour position that the reiection of your 
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Nid vou Vv nar Any , ) Clar!:-Schwebel 


mtion aareement? 


“re is no question, !? : s there that 


tha: order on ° ) is th not correct? 
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Schwehel? 

A I could tell by looking at it, bv handling 
it, and besides I got this panel from the building 
sent it to them with this letter. 

The finish on Menardi's and Clark-Schwehel's 

was quite different. Clark=-Schwebel's was very heavy 
and bulky and caused ripples in the fabric we complained 


about. There is no auestion that the panel came from 


at 


that building andswas finished by Clark-Schwebel 


ic ie 

a) Mr. Topkis asked you a number of questions 
concerning the St. Regis meeting between yourself and 
Mr. Grafstrom and Mr. Schwebel and !!r. Nordheim. 


ir. Powrie, did you agree at the S 
meecing to the terms that were verballv demanded by 


them, by Clark-Schwebel, at that meeting? 


(@) You testified on cross examination bv Mr. 
Topkis that in November of 1966 J. P. Stevens, the defend- 
ant J. P. Stevens, was willina to heln you 


by aqreeing 


to transfer certain confined weaves to the Stern Comn 


IaANY. 


Now, was the Stern Company a converter? 


a) Was it a converter which distributed in 


what we have referred to previously as the traditional 


i 
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because thev /! Ls I Sh basis. 
- Regis agreement called ¢f pav- 
Textura subsequent to Julv, did it not? 
VES. 
Was Textura able to generate cash subsequent 
to July to make these payments? 
We basically had no fabrics from either 
Purlington or Clark-Schwebel that we could 
cenerate cash with. We had some, but very little. 
at that time were you receiving extended 
credit terms from the 
xtended credit terms. 
We were on a muck shorter time, ve had to pav out 
more cash for that. 


9 And Clark-Sckwebel had continued on a 


basis, isn't that true? 


That"s right, 

And at the same time, according to th 
furnished Mr. Hardison, vou had received 
deliveries of crown in Julv and a substantial 

diminution in your other deliveries from Burlington, 
isn't thai: correct? 
MR HARDISON: I object. T think that 


chart will sneak for itself. I am not sure that is 
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misleadina 


It is a 


TIIF COURT? I will 
as to the form of the question. 


the attorney *estifving than the 


@) Did vour deliveri«; 


Burlinaton continue on the sane 


tinued from that point? 


A No, they dronned 


$14,090-plus for the second five 


@) After July what was 


account with Dommericn? 


A nr} 


About that time thev 


as 85, 87 thousand dollars of ou 
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RELCROSS EXAMINATION 
BY MR. TOPKIS: 

Q Mr. Powrie, between the end of July and the end 
of September you paid certain notes that you had outstand- 
ing, didn't you, in 1966, that is? 

MR. BURGESS: Your Honor, I don't believe this 
was gone into on redirect. 
MR. TOPKIS: I thought that was gone into most 
precisely: 
What did he use his profits for, was the line 
of questioning. 
MR. BURGESS: I believe that was addressed to 
the months up to July, 1966, those auestions. 
THE COURT: I didn't understand that. 


Q Mr. Powrie, in August and September after makina 


| 
| 


your deal with Clark-Schwebel you made substantial payments 
on notes that you had outstanding to other parties than the 
defendants, didn't you? ) 

A No, we made some routine payments, the company 
did, on the Dommerich note. 

Q Well, you had notes payable of $34,009 at the 
end of July and $26,000 at the end of September, so you 


paid down $8000? 


A Not in the months you're indicating. During 
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860 

2 the year we paid that down, that total amount I ment*oned. 

3 e) Sir, I show you Exhibit 43 and Exhibit 45 and 

eH ask you to compare the two and ask you to tell me, please, 

) whether you did not pay down $8000 on those notes? 

6 A I will agree to that without looking. Those 

4 are the payments I'm talking about, but not $73,000 to 

ie, $36,009. I told him I paid down two installments in those | 
} 


months on the Dommerich wote, but I testified to the fact 


10 that we paid $73,000 down to $36,000 -- 


| MR. BURGESS: I would like to establish whet 
12 | months are involved In that, Mr. Powrie. 
13 | THE WITNESS: Two months. 
14 MR. BURGESS: From 73 to 36? 
15 THE WITNESS: Oh, that was from the first of the 
16 year. 
Ww | MR. BURGESS: Down to what month? 
fe THE WITNESS: To August. 
19 | MR. BURGESS: Very well. 
l 
20 BY MR. TOPKIS: | 
21 | Q And between the end of July and the end of 
22 | September your factor paid you a net of $18,000? Isn't 
a | that right? | 
| 
2A | A I don't know. 
25 | Q Well- you have due from factor as of July 31, 
! 
SOUTHERN DIST F ICT COURT REPORTERS. 4.5. COURTHOUSE 
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9 | 
c $73,000; due from factor as of September 30, $55,000? 
oe 
i| A That means the factor gave us $18,000 of our own 


money between those dates. 


: Q It was $18,000 in cash you received? 
: \ A Of our own money. 

| 
? | Q Yes, the reserve you were talking about? 
: A That reserve fluctuated. 

| 
: | Q And it was reduced by the end of September by 

| 
® } $18,000 as compared with the end of July? 

y 
a } A I don't remember whether it was or i.ot, but I 
12 | : 

will agree with you. 
” MR. BURGESS: I would appreciate in answering a 
" | question if you refer to the balance sheet. 
” ™HE COURT: I would appreciate if counsel would 
” | not jump up in the middle of questioning and interrupt the 
= % examination by other counsel. 
” | Q -Your inventory, that is to say, your stock of | 
mT goods on hand increased between July and September by 
|| $13,000, didn't it? | 
= A Yes. | 
” | Q And that is merchandise that you bought from 
” the defendants? | 
” A I don't know whether it is or not. We bought 
' merchandise from lots of people. It may not have been 
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the defendants at all. 
2) I see on the July 31 statement, “r. Powrie, 
marked "Due From Emp.oyees and Officers $19,829." 


A I testified to that alreacv and that is on there, 


Who were those employees and officers? 
testified they were mysel!t and Mr. Johnstone, 
11,000 for me and 8,000 for him. 
Q You and Mr. Johnstone paid to Textura those sums 
between July and September? 
MR. BURGESS: Objection, your Honor. Tt has 
been asked and answered. It was not gone into on direct. 
MR. TOPKIS: The subject, your Honor, was gone 
into on redirect. 


THE COURT: You put those statements in on 


redirect. That opens this for examination. 


Objection overr: led. 
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q So you and Mr. Johnstone paid to Textura between 
July and the end of September a total of $19,828? 
You know I didn't testify to that. 
4, I am just ask you, Mr. Powr 
No, you are not asking me; you are telling me. 
THE COURT: Mr. Powrie, just answer the 
questions -- 
You made a statemert. What is the question? 
THE COURT: -- as directly as possible, and with- 
out any side remarks. 
VITNESS: I'm sorry, Fut I have been 
badgered for eight years. I ama little xayw 


KY 


low, what is the question? Just the question. 


answer the question, but do 't make a statement to 


Q Mr. Powrie, all I am asking you, sir, is to 


3lst one, I see an entrv marked, "Due from employees 


and officers, "$18,828.70," and I see no corresponding 


entry on the 


September 30th one. 


Q I ask you, you having told me that that $19,000 


you and Mr. Johnscone, did you during those 


months, you and Mr. Johnstone, pay to Textura that 
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2 $19,000? 

3 | A I am back where we sterted. I testified we did 
{ | not pay it. 


_ 0 Why did it vanish from the balance sheet? 
6 A I testified it was written off. “We took it as 


( income, and I have testified to that, “r. Topkis. 


a 0 Oh. So Textura paid to you and Mr. Johnstone 
) this $19,000 during those two months; is that at? 
10 A No, they did not. They wrote it off. 
ll | 9) They forgave the debt? 
12 A Right. 
13 | Q And you accepted that forgiveness: 
\ 
14 | A Yes. I had also not taken $55,00¢ in 
15 | commissions over a period of years, 
16 | @) Did you by any chance tel] any of the defendants 
17 | between July 3lst and September 30th, 1966, that you, 
18 Mr. Powrie, had decided to forgive ‘tir. Powrie's debt and 
19 | Mr. Johnstone's debt in the amount of $190,000? 
20 | A Yes, I testified to that. 
21 | Q When did you tell anybody tnat? 
22 A On the deposition. 
23 ! Q Qh, many years later. I asked you whether 
2A | between July 3ist and September 30th you told anybody of 
25 the defendants that you, Mr. Powrie, had forgiven Mr. 
| 
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Powrie and Mr. Johnstone $19,090 of deht? 

tT don't know whether they asked me. 

You certainly didn't make a point of telling 
them, did you? 

(No response.) 

MR. TOPKIS: I have nothirg further. 

GANNEY: 


Mr. Powrie, looking at the inc’ e statement on 


the June 30th statement, you did knot did you not, that 
j y 


the Del Webb sale in the iount of $66,000 was included 
in that June 39 sales figure; is that correct? 

I testified I did yesterday. 

You knew that the job had not been commenced at 

>, 1966? 

Yes. 

You also knew that the Del Webb sale was 
included in the July 31, 1966 income statement; is 
correct? 

Did you say was not included? 

Was included. 

Yes, it was included. 

And you knew the job had not been commenced as 


31, 1966? 


I have testified it wasn't commenced until 
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August. 
Q So you did know it wasn't commenced on July 
31 1°64? 
\ I did know that, yes. 
2) Now, it is true, is it not, Mr. Powrie, th. t the 


footnote in Plaintiff's Exhibit 42, which I read: "Note: 
Sale in the amount of $66,000 reflected in this statement 
partially completed at June 30, 1966" -- that refere to 
the Del Webb job, loes it not? 

A Yes. 

Q And I helieve we established before that it wasn't 
partially completed as of June 30, 1966? 
A That's right. 
‘ And no such footnote appeors in the July 31, 


1966 statiment at al?; does it? 


A No, it doesn't. 
O And there are other instances included in both 


the June and July income statements of sales, of invoices, 


that were dated after the close of those months; is that 


correct? 


A I testified that I think that with one «exception 


every month we held it open for a while and »out the July 


sales into June, August sales into Jniy, 


O And you testified voir Cid that so that you cou 


6 
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make the previous month look a3 big as possible in sales; 
is that right? 

A That was the purpose. 

Q And you didn't tell the defendant milis about 
that! is that correct? 

A No. These were our in-house statements for our 
own use, and if they wanted to look at them they could. 

Q But you submitted the in-house statements to 
the defendant mills, did you not? 

A I delivered anything they asked for. %nythinad 
they asked for I delivered to them. 

QO So you delivered the in-ho.se statements to 
them? 


A I don't remember delivering anything to them, 


but if they asked for it they were able to get them, because 


they could talk to anybody they wanted and take any paper 
work we had. 

Q Did you take the July 31, 1966 statement to 
New York and deliver it to Mr. Nordheim and Mr. Schwebel 


when you came in September 1966? 


A Let me have it again. Did I bring my June 
wtatement? 
0 Did you brina your July 31, 1966 statement to 


New York and give it to Mr. Schwebel and Mr. Nordheim in 
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\ 
2 || 
September 1966? 
3 mie 
\ A I don't know. You are taiking about that meeting 
4 R 
we had at the 12 Caesars? Tf don't think we had any 
5 
statements there. That was a luncheon meeting. 
6 | 
Q Is your answer you don't recall? 
| 
te A No, I didn't bring them. 1 don't remember any 
8 || 
statement or any paper work at all. 
9 | 
| a) Do you remember ever giving your July 31, 1966 | 
10 3 ; 
statement to Mr. Schwebel and Mr. Nordheim? 
ll . ; 
A jo, I don't. 
4 
MR. MC GANNEY: TI have no further questions. 
13 | . 
| MR. HARDISON: Your Honor, I have just a few. 
| ! 
144 
EXAMINATION BY MR. HARDISON: 
1 
\ | 
15 || : en ; | 
Q Mr. Powrie, you have testified now with respect 
16 | Ai 
l| to the Del Webb transaction, adn you offered an exhibit 
7 || ia as ; 
during my examination the other day which is Nefendant's 
18 |} , . 
| P. I would like to show that to you, if I may. 
19 || ; 
While you are looking at that, I would like to 
20 || . aay ; bras p 
mark as a defendant's exhibit for identification AF. 
21 || ae 
|} (Defendant Exhibit AF was marked for 
22 || : sh ‘ 
identification.) 
| 
23 || ; 
9 Mr. Powrie, have you had a chance to look at 
~” |\ : | 
Exhibit P I have just placed before you. 
25 
A Yes. 
| 
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Q Didn't you testify that this is the letter of 
July 7, 1966, which was sent to Dommerick -- a copy of the 
letter that went to Del Webb that was sent to Dommerick 
on July 7, 19662 

A Yes. 

Q And that letter enclosed invoice? 

The original? 
I'm sorry; the original was sent to Dommerick 
or to Del Webb? 
I'm sorry, it was sent to Del Webb. 
The original? 
Yes. The copy went with this letter. if this is 
went to Dommerick, and it appears it is. 
Now, could I show you Defendant's Exhibit AF 
for identification. I ask you to identify that document, 
if you ca: 

A Yes. This is the same letter as P. 

Q. By “the game letter," you mean a copy of that 
letter? 

A It appears to be, because it is footnoted as to 
who the copy want, Del Webb. The other one went to 
Dommerick. 

@) If you turn to the second page of °, the invoice 


that is attached to that exhibit, is that the invoice 
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that was sent to Dommerick or to Del Webb? 

A The original was sent to Del Webb, and I told 
Mr. Hornickle why I was doing that. 

Q I understand. But the thing that confuses me is 


you have your stamp on the invoice you sent to Del Webb. 
MR. BURGESS: I don't know how we can tell from 
these copies what was sent to whom. 
MR. HARDISON: I think he just testified that 
Defendant's P is a copy. 


THE WITNESS: These are all conies. 


Q But this is a copy of the \etter of July 7, 1966, 


and didn't you testify that Defendant's P was sent to Del 


Webb? 
A No, the other way around. 
Q I'm sorry, to Dommerick. 
A Yes. 
10] Excuse me. And didn't you also testify that 


invoice 4235, which is attached to that letter, was also 
sent to Dommerick? 
THE COURT: A copy of it? 
MR. HARDISON: A copy of it. 
THE COURT: The original was sent to Del Webb. 
MR. HARDISON: That's riqht. 


A Right. Th**'s right. Are you on the point of 
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271 
| 
2 stamp on one and not on the other? 
| 
| 
yl 12) Yes. That+s what is confusing. 
oT A It is confusing. And I don't know who put these 
> 
5 things together, but let me just reiterate that your AF 
6 is the copy that we sent to Dommerick, and attached to it 


i was a ccpy of the invoice, and this one called P was the 


8 | copy which was sent to Dommerick, and a copy of the invoice 
9 went to them. 
10 I don't know wuether Dommerick put the stamp on 
ni there or whether this is actually a true copy of what was 
12 | sent to them. I don't “now. This is confusing, but that's | 
13 what hcppened. 
Me MR. HARDISC’': I would like to offer Defendant's 
15 AF in evidence. I believe Mr. Powrie has identified it. 
16 | MR. BURGESS: I would have no objection to the 
17 ee-ond half o7 thec «xhibit. I don't know how there is any way 
| 
6B we can teii which copy was sent. This is just a xerox. 
19 | THE COURT: I will overrule the objection. 
p 20 } (Nefendant's Exhibit AF was received in | 
2) | evidence.) 
22 | @) If you examine the copy of the letter of July | 
a 7, 1956 -- | 
a“ | MR. HARDISON: Your Honor. would it be possible 
25 for me to submit copics of these to the jury? It is an | 
| 
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|| 
9 
a0 important issue, and it is confusinz7, and 1 «hink the jury 
3 might be able to follow it with copies of the exhibits. 
+f THE COURT: All riaght. Tr-y have heard the 
st. testimony on it. Maybe I ought to qe2t acopy, too. 
a , . ‘ ; 
. 16) Mr. Powrie, you say you doen't remember who vut 
| 
ee the stamp on the second vage of Defendant:'s Exhibit AF. 
8 | : 
A Mr Hardison -- 
|| 
9 | pee 
@) Exhibit P, I'm sorry. 
10 | . ae 
| A Let me just, so we get what I am testifying to, 
| sav it again -- that AF is the copy cf the jetter vent 
12 , 
| to Del Webb. Attached to that was an or ina: invoices 
" | from our office. I can't tell you whether this attach- 
14 ‘ ; ; r 
ment is it or a picture of it, or what. FP is a copy of a 
% | letter I sent to Del Webb which went to Mr. Hornickle, 
16 || ee , ; ; 
after I called him and read it to him. I sent him a copy 
17 : P : 
| of the invoice that I sent to Del Webb. And beyond that, 
M | I can't explain these documents as to how the stamp got 
} 
19 on or whether this is a picture of the reai. thing. 
20 @) You don't recall today placing the Dommeric 
21 starnp on the copy that went to DPommerick? 
“ ' 
\| A I don't remember that, no. 
23 
Q Do you recall putting it on the copy that went 
a | to Del Webb, the original? 
BS ii aan . 
A I drin't ever put the stamp on anything personally. 
| . SOUTHERN DIS) +ICT COURT REPORTER: J.$. COURTHOUSE 
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I don't know. 


Who was responsible for that? 


Someone in our office. Miss Sharpe or one of her 


Miss Sharpe? 

Or one of her helpers. 

THE COURT: Both of these letter, AF and /?, 
are letters tc 21 Webk. 

MR. HARDISON: Yes, your Honor. That's what I 
am trying ‘to figure out. belicve the witness 
testified -- and correct me if I am wrong, Mr. Powrie 
that P is a copy, or is the sane letter as iF. 


Is that correct, Mr. Powrie? 


Yes. It is supposed to be. It is supposed to ke 


a copy one of the other. sent the original to Del 
Webb and a copy to Mr. Hornickle. 


And is AF a copy or P? 


Well, not in every respect. There is writing 


I mean with respect to the tynpewriting. 


No, that looks like it's heen reduced or some- 


been redueed? 


do~'t know w 
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| these copies before. 


a ‘ 
] Q The thing confusing about this, Mr. Powrie, 
44 ’ 
is if you look at these letters side by side they do appear 
Be 
to be the same, but if you hold them up te the light and 
6 
superimpos2 one on the other it appear’ that they are not 
the same 
Q 
MR, BURGESS: I object to this. 
Qg 
A It does. They are the sene. 
10 
Q Did you say it does appear that way? 
11 
You said it. I can't he responsible for dup- 
12 
licating machines. There is no auestion in my testimony 
13 
that I sent the oriqinal to Del Webb and a copy to 
14 
Dommerick, and this foolishness is -- the verbiage is the 
1B 
same is what I am testifving to. Whether they are 
16 | 
reduced on copying, Or that, that’s: -- 
mt .} 
THE COUR” Exhibit P bears the notation 
18 
“original invoice mailed to customer Mr. Hornickle k .ows," 
19 
and under that it says “Del Webb Corporation 668,825.00." 
at 
| MR. HARDISON: I believe this particular 
21 || 
) document came from Nommerick files, and that this was a 
7 aa | 
| notation placed on there by someone at PDommerick. 
2B | 
| Q Mr. Powrie, could you tel] me whether Domuerick 
2A 


Wehb invoice? 


advanced you any money on this Del 
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aN I don't know whether they did or not. 
5) You don't know whether thy advanced you 
$30,000? 
nN Yes, they advanced $30,009. 
Q Is that all? 
A They didn't advance anynoney directly against 


this job, if that's the question. They didn't advance 
moneys directly against any job or any particular invoice. 
They sent us lump sums from time to time unrelated to 


what they purchased. 


1) Did Del Webb pay Fen2stra funds on this 
contract, on this invoice? : 
A I am not sure they paid Fenestra or -- on this 
invoice? 
(@) Yes, on the Del Webb invoice. 
A We sent Del Webb invoices subsequent to this, 


and I am asking whether you are asking whether they paid 
this invoice. They did not pay this invoice. 
Q They did not pay the invoice -- | 
A The attachements here, no, they did not pay 
that. 
MR. HARDISON: Would you mark this as 
Defendant's Exhibit AG for identification. 
(Defendant's Exhibit AG was marked for 


identification.) 
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0 Will you identify Defendant's Exhibit AG for 
identification, if you can? 
A I can read the figures. T #1" rot sure I can 


r aanything else. I can't read what the first word on 
the first line is, except it says ~~ NO, I can't read the 
yords, but I can read the figures. 
THE COURT: Can we have che original of these 
documents? 
MR. HARDISON: I don't at ‘he moment have them. 
w, Can you read the wording "Sold to Del Webb 
Corporation"? 
A Yes, it says "Del" somethina. Are you talking 


about"Sold to"? 


a) Yes, sir. 
A Yes. 
) And do these figures in the body of the exhibit 


refreshyour recdlection as to what this is? Does that 
appear to be $68,625? 
A I think I know what it is, if you want me to 


say that. I can't read it. 


1) Yes. 
aN The first word is supposed to say "original 
contract," or some -- that's the first contract, and the 


next word, IT am sure, says "supplemental," though t can't 
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invoice 


A 


office. 


any stamp 


Q 


the end of 1966 on the Del Webb job? 


A 


0 


A 


"Paid to Dommerick," 
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Is that the Del 


A Yes, that 

Webb contract, plu: $2, 
Do you recall sendin; nis 
I don't recall sending it, 


You don't recall placing the 


we 


recross 


ru1d he 


Webb contract? 


the total amount 


071 


supplement. 


invoice to Del Webb? 


but that's the time 


August 25th. 


legend on the 


saw a moment ago? 


I didn't prepare every picce of paper in our 


I didn't make up this invoice, 


on any i: vcice. 


and I didn't put 


We put out about 350 a month. 


Did Del Webb ever pay Fenestra any money before 


Did they ever pay them any? 


Yes. Or Textura? 


They must have. 


We started billing 


in August. 


Yes, my recollection is there was a balance at the end of 


the year of $13,000 that was uninvoiced. 


Q 
Fenestra, 


A 


Did Del Webb pay you some 
during 1966? 

They must have. 

On the Del Webb job? 


I don't know for sure. I 
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a little 


MR. HARDISON: I'm getting 


Exhibit AG for 


Could I offer Defendants' 


identification in evidence. 


THE COURT: AG was not received yet? 


HARDISON: No. 


I 
I 


A 
i 


R. 


THE COURT: Yes, tnat is received. 


Exhibit AG was received in 


(Defendants' 
evidence.) 
BY MR. HARDISON: 


7 


Q Have you had a chance to look at Defendants' 
Atl for identification, Mr. Powrie? 
Yes. 
) Can you identify that document? 
A This is a letter addressed to Fenestra Fabrics 
from f. W. Danielseon, who is manager of projects for 
Del Webb, dated August 22, 1966. 
@ Do you recall receivina a copy of this letter? 
A Yes. 
MR. HARDISON: Your Honor, I would like to offer 
AH for identification in evidence. 
THE COURT: Received. 


(Defendants' Exhibit AH was received in 


evidence.) 


aaa 
599 
Powrie-recross 
MR. HARDISON: With your pernissicn I would like 


to read this short letter. 
(Mr. Hardison reads from Defendants" Exhibit All 
in evidence to the jury.) 
MR. HARDISON: I have no furtiier questions. 
REDIRECT EXAMINATION 


BY MR. BURGESS: 


Q Mr. Powrie, I would like to show you Defendants' 
Exhibit P in evidence and refer you to the notation at the 
bottom of the page. This is a copy which was obtained. 


I believe Mr. Hardison stated, from the files of Dommerich. 
I call your attention to the printing ut the bottom 
"Oriaqinal Invoice Mailed to Customer Mr. Hornickel Knows.” 

Now, did you or anyone from your office rut 
thet notation on that letter? 


A No. 

0 I would like to show you Defendants' Exhibit 
RH in evides _, which Mr. Hardison jvst read to the jury, 
anu T note that that letter is dated August 22, 1966 
and it refers to an invoice dated Julv 7. 1966, and a 
telephone conversation alleged to have taken place on 
July 14, 1966. 


Did, in fact, Mr. Danielson call you on that 


date? 
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